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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RELEVANT DOCKET ENTRIES 


Complaint, appearance, Exhibit A, B& C 
filed. 


Motion of plaintiffs for T.R.O. and for pre- 
liminary injunction; P&A; affidavit by James 
E. Wolfe with Exhibits A thru F; P&A; c/s 
1/21/66 filed. 


Motion by plaintiffs for temporary restrain- 
ing order heard and granted. (Rep: Gerald 
Nevitt) Holtzoff, J. 


Temporary restraining order; motion for 
preliminary injunction set for January 31, 


1966, at 10:00 A.M.; $10,000.00 undertaking. 
Issued at 10:55 A.M. (N) Holtzoff, J. 


Hearing held for purpose of extending and 
amending restraining order; framing issues 
to be argued prior to trial; and setting dates 
for hearing on motions and upon trialof com- 
plaint. (Rep: Gerald Nevitt) Holtzoff, J. 


Consent order extending temporary restrain- 
ing order of January 24, 1966, until 4:00 
P.M., March 16, 1966; temporarily enjoining 
defendants from authorizing, calling, encour- 
aging, permitting or engaging in any strikes 
or work stoppages and from picketing prem- 
ises of any of the plaintiffs over any dispute 
relating to the effect of the expiration of the 
period in which the Award of Arbitration 
Board 282 shall continue in force; and revok- 
ing the third ordering paragraph of said tem- 
porary restraining order. (N) Holtzoff, J. 


Jan. 


Feb. 


2 


27 — Pretrial order setting February 24, 1966, 


24 - 


for oral argument on issues as to the effect 
of the expiration of the period in which the 
Award by Arbitration Board No. 282 shall 
continue in force as provided in Section IV of 
that Award pursuant to Section 4 of Public 
Law 88-108, and whether or not the Norris- 
LaGuardia Act is applicable to plaintiffs’ re- 
quest for injunctive relief; that plaintiffs’ 
memorandum of points and authorities in 
support of motion for a preliminary injunc- 
tion shall be deemed to constitute plaintiffs’ 
initial memorandum of points and authorities 
with respect to the issues; that each of the 
defendants shall file its memorandum of 
points and authoritieswith respect to the is- 
sues before February 11, 1966; that the 
plaintiffs shall file any reply to the memo- 
randum filed by defendants before February 
21, 1966; that each defendant file an answer 
to the complaint on or before February 14, 
1966; and that the trial upon the complaint 
shall commence on March 8, 1966. (N) 
Holzoff, J. 


Notice of dismissal by certain plaintiff's per 
attorney for plaintiffs filed. 


Answer of defendant #2 to complaint, c/m 
2/11/66 filed. 


Answer of defendants #1, 3, & 4 to complaint; 
counterclaim vs. plaintiffs, c/m 2-16-66, 
Appendix A; thru J; Appearance of Schoene 

& Kramer filed. 


Hearing held for determination of two issues 
in advance of trial; taken under advisement. 
(Reporter: Gerald Nevitt)  Holzoff, J. 


Oral motion by plaintiffs to amend pretrial 


order by extending temporary restraining 
order and trial date, heard and granted. 
(Reporter: Elaine Wells) Holtzoff, J. 


Consent order amending pretrial order to 
provide that trial upon the complaint shall 
commence on March 21, 1966, and extending 
temporary restraining order of January 24, 
1966, as amended by order of January 27, 
1966, until 4:00 p.m., March 29, 1966. (N) 
Holtzoff, J. 


Opinion resolving pretrial issues. (Conclu- 
sions reached in the opinion will be embo- 
died in the final judgment to be entered after 
trial.) (N) Holtzoff, J. 


Oral motion of plaintiffs for continuance 
heard and granted to March 25, 1966. (Re- 
porter: Gerald Nevitt) Holtzoff, J. 


Consent order amending pretrial order of 
1/27/66 and amendment thereto of 2/25/66 
to provide that the trial upon the complaint 
shall commence on March 25, 1966 (N) 
Holtzoff, J. 


Oral motion of plaintiffs to limit trial of is- 
sues on March 25, 1966, to defendants Broth- 
erhood of Railroad Trainmen, Switchmen's 
Union of North America, and Bill Doak Lodge 
Division 584, Brotherhood of Railroad Train- 
men, argued and granted; trial of issues as 
to defendant Order of Railway Conductors 
and Brakemen continued to April 19, 1966. 
(Order to be presented.) (Reporter: Gerald 
Nevitt) | Holtzoff, J. 


Order granting motion of plaintiffs for sep- 
arate trial on April 19, 1966, of all claims 
by plaintiffs v. the defendant Order of Rail- 
way Conductors and Brakemen. (N) Holtzoff, J. 


Mar. 25 — 


April 12 — 


April 12 — 


April 18 — 


April 26 — 


April 28 — 


4 


Hearing begun and concluded only as to de- 
fendants Brotherhood of Railroad Trainmen, 
Switchmen's Union of North America, and 
Bill Doak Lodge Division 584, Brotherhood 
of Railroad Trainmen; taken under advise- 
ment. (Reporters: Gerald Nevitt and Elaine 
Wells) Holtzoff, J. 


Oral opinion (transcript thereof together with 
Court's opinion of March 3, 1966, constitutes 
findings of fact and conclusions of law). 
(Judgment to be submitted.) (Reporter: Ger- 
ald Nevitt) Holtzoff, J. 


Judgment for plaintiffs vs. defendants Broth- 
erhood of Railroad Trainmen, Switchmen's 
Union of North America and Bill Doak Lodge 
Division 584, Brotherhood of Railroad Train- 
men. (see Judgment for details) (N) 

Holtzoff, J. 


Notice of appeal by defendants from order of 
April 6, 1966; deposit $5.00 by Kramer. 
(copy mailed to Shea and Gardner) filed. 


Motion of plaintiffs for supplemental relief 
against Brotherhood of Railroad Trainmen; 
points and authorities; affidavits (5); c/m 
4/12/66; M.C. 4/12/66 filed. 


Stipulation of plaintiffs and defendant #2; 
Exhibits A, B, C, D, E, F, G and H attached. 
filed. 


Judgment dismissing complaint as to certain 
plaintiffs, without costs, etc. — see judgment 
for details. (N) Holtzoff, J. 


Notice of appeal by defendant #2 from order 
dated April 26, 1966; deposit $5.00 by Hill. 
(copies mailed to Shea & Gardner and Mil- 
ton Kramer) filed 


April 28 ~— 


April 28 — 


April 28 — 


April 29 — 
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Cost bond on appeal in amount of $250.00 
with Hartford Accident and Indemnity Co. 
approved and filed. 


Transcript of proceedings dated April 26, 
1966, Vol. 1, pages 1-13. (Reporter Gerald 
Nevitt) (Clerk's copy) filed. 


Transcript of proceedings dated April 19, 
1966, Vol. 1, pages 1-53. (Reporter Gerald 
Nevitt) (Clerk's copy) filed. 


Supplemental affidavit by W. D. Quarles, J. 
exhibits A thru C; c/ser. 4/29/66. filed. 


Opposition of defendant #1 to motion of plain- 
tiffs for supplemental relief against defend- 
ant #1; affidavit; exhibits 1, 2, 3, 3-A, 4,and 
4-A; affidavit; exhibits 1 thru 5; affidavit; 
affidavit; exhibits (3); affidavits (3); exhibit 
2; affidavit; c/m 5/3/66. filed. 


Notice of appeal by plaintiffs from order 
4/6/66; $5.00 deposited by R. Conway. (cop- 
ies to Kramer and J. D. Hill) filed. 


Conditional motion of defendant #1 to order 
plaintiffs to summons National Mediation 
Board to appear as a party in proceedings 
on motion by plaintiffs for supplemental re- 
lief vs. defendant #1; points and authorities; 
c/m 5/9/66; M.C. 5/9/66. filed. 


Consent motion for order correcting judg- 
ment entered April 26, 1966. filed. 


Consent Order correcting judgment entered 
April 26, 1966, by deleting name "Spokane 
International Railroad Company" which ap- 
pears on page 3 of said judgment, from list 
of plaintiffs as to whom complaint was dis- 
missed under Paragraph 1. (N) Holtzoff, J. 


May 12 — Notice of appeal by plaintiffs from order of 
May 10, 1966; deposit $5.00 by Beers. (cop- 
ies mailed to Schoene & Kramer and James 
D. Hill) filed. 


Opposition of plaintiffs to conditional mo- 
tion to order plaintiffs to summons Nation- 
al Mediation Board to appear as a party in 
the proceedings for supplemental relief; 
c/m 5/16/66. filed. 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


(Civil Action No. 142—'66) 


The Akron & Barberton Belt Railroad Company; The 
Akron, Canton & Youngstown Railroad Company; Alton 
and Southern Railroad; Bauxite & Northern Railway 
Company; The Atchison, Topeka & Santa Fe Railway 
Company; Gulf, Colorado & Santa Fe Railway Company; 
Panhandle & Santa Fe Railway Company; Atlanta & West 
Point Rail Road Company; The Western Railway of Ala- 
bama; Atlantic Coast Line Railroad Company; Bangor and 
Aroostook Railroad Company; The Belt Railway Company 
of Chicago; Birmingham Southern Railroad Company; 
Boston & Maine Corporation; Brooklyn Eastern District 
Terminal Railroad. 


Buffalo Creek Railroad; Bush Terminal Railroad Com- 
pany; Butte, Anaconda & Pacific Railway; Camas Prai- 


rie Railroad Company; Canadian Pacific Railway Com- 
pany; The Central Railroad Company of New Jersey; The 
New York & Long Branch Railroad Company; Lehigh & 
New England Railway Company; The Chesapeake & Ohio 
Railway Company; Chicago & Eastern Illinois Railroad 
Company; Chicago & Illinois Midland Railway Company; 
Chicago and North Western Railway Company; Chicago 
& Western Indiana Railroad Company; Chicago, Burling- 
ton & Quincy Railroad Company; Chicago, Great Western 
Railway Company; Chicago, Milwaukee, St. Paul & Paci- 
fic Railroad Company. 


Chicago, Rock Island & Pacific Railroad Company; 
Peioria Terminal Company; Chicago Short Line Railway 
Company; Chicago Union StationCompany; Chicago, West 
Pullman & Southern Railroad Company; The Cincinnati 
Union Terminal Company; Clinchfield Railroad Company; 
The Colorado and Southern Railway Company; The Colo- 
radio & Wyoming Railway Company; Columbus and Green- 
ville Railway Company; Davenport, Rock Island & North 


Western Railway Company; The Denver & Rio Grande 
Western Railroad Company; The Denver Union Terminal 
Railway Company; Des Moines Union Railway Company; 
Detroit & Mackinac Railway Company; The Detroit & 
Toledo Shore Line Railroad Company. 


Detroit Terminal Railroad Company; Duluth, Missabe 
& Iron Range Railway Company; The Duluth Union Depot 
and Transfer Company; Duluth, Winnipeg & Pacific Rail- 
way; East St. Louis Junction Railroad; Elgin, Joliet and 
Eastern Railway Company; Fort Worth & Denver Rail- 
way Company; Fort Worth Belt Railway Company; Gal- 
veston, Houston & Henderson Railroad Company; Galves- 
ton Wharves; Georgia Railroad; Atlanta Joint Terminals; 
Great Northern Railway Company; Pacific Coast Rail- 
road Company; Green Bay & Western Railroad Company; 
Gulf, Mobile & Ohio Railroad Company; Houston Belt & 
Terminal Railway Company; 


Illinois Central Railroad Company; Chicago & Illinois 
Western Railroad; Paducah & Illinois Railroad; Illinois 
Northern Railway; Illinois Terminal Railroad Company; 
Indianapolis Union Railway Company; Jacksonville Ter- 
minal Company; The Kansas City Southern Railway Com- 
pany; Louisiana & Arkansas Railway Company; Kansas 
City Terminal Railway Company; Kentucky & Indiana 
Terminal Railroad Company; Kewaunee, Green Bay & 
Western Railroad Company; Lake Erie, Franklin & 
Clarion Railroad Company; Lake Superior & Ishpeming 
Railroad Company; The Lake Superior Terminal & Trans- 
fer Railway Company; The Lake Terminal Railroad 
Company; Longview, Portland & Northern Railway Com- 
pany; Los Angeles Junction Railway; 


Louisville & Nashville Railroad Company; Maine Cen- 
tral Railroad Company; Portland Terminal Company; 
Manufacturers Railway Company; McKeesport Connect- 
ing Railroad Company; Minneapolis, Northfield & South- 
ern Railway; Minnesota & Manitoba Railway; Minnesota, 
Dakota & Western Railway Company; The Minnesota 


Transfer Railway; Mississippi Central Railroad Com- 
pany; Missouri-Kansas-Texas Railroad Company; Mis- 
souri Pacific Railroad Company; New Orleans & Lower 
Coast Railroad Company; Natchez & Southern Railway 
Company; Union Terminal Railway Company; St. Joseph 
Belt Railway Company; 


Kansas, Oklahoma & Gulf Railway Company; Midland 
Valley Railroad Company; Missouri-Illinois Railroad 
Company; The Monongahela Connecting Railroad Com- 
pany; The Monongahela Railway Company; Nevada North- 
ern Railway Company; Newburgh and South Shore Rail- 
way Company; New Orleans Public Belt Railroad; New 
Orleans Union Passenger Terminal; New York Dock 
Railway; Norfolk and Portsmouth Belt Line Railroad 
Company; Norfolk & Western Railway Company; Nor- 
folk Southern Railway Company; Northampton & Bath 
Railroad Company; Northern Pacific Railway Company; 


King Street Passenger Station; Walla Walla Valley 
Railway Company; Northwestern Pacific Railroad Com- 
pany; The Ogden Union Railway and Depot Company; 
Oregon, California & Eastern Railway Company; Peoria 
and Pekin Union Railway Company; Philadelphia, Beth- 
lehem and New England Railroad Company; Piedmont & 
Northern Railway Company; The Pittsburgh & Shawmut 
Railroad Company; Pittsburgh & Ohio Valley Railway 
Company; Port Authority Trans-Hudson Corporation; 
Portland Terminal Railroad Company; Port Terminal 
Railroad Association; Reading Company; Richmond, Fred- 
ericksburg & Potomac Railroad Company; The River 
Terminal Railway Company; St. Joseph Terminal Rail- 
road Company; 


St. Louis-San Francisco Railway Company; St.Louis 
Southwestern Railway Company; St. Paul Union Depot 
Company; San Diego & Arizona Eastern Railway Com- 
pany; Seaboard Air Line Railroad Company; Sioux City 
Terminal Railway Company; Soo Line Railroad Com- 
pany; Southern Pacific Company; Southern Railway Com- 
pany; The Cincinnati, New Orleans & Texas Pacific 
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Railway Company; Harriman & Northeastern Railroad; 
Alabama Great Southern Railroad Company; New Or- 
leans & Northeastern Railroad Company; New Orleans 
Terminal Company; Georgia Southern & Florida Rail- 
way Company; St. Johns River Terminal Company; 


Central of Georgia Railway Company; South Omaha 
Terminal Railway Company; Spokane International Rail- 
road Company; Spokane, Portland & Seattle Railway Com- 
pany; Oregon Trunk Railway Company; Oregon Electric 
Railway; Tennessee Central Railway Company; Ten- 
nessee, Alabama & Georgia Railway Company; Terminal 
Railroad Association of St. Louis; Terminal Railway, 
Alabama State Docks; The Texas & Pacific Railway Co.; 
Abilene & Southern Railway; Texas-New Mexico Railway 
Company; Texas Short Line Railway; The Weatherford, 
Mineral Wells & North Western Railway Company; The 
Texas Mexican Railway Company; 


Texas Pacific-Missouri Pacific Terminal Railroad of 
New Orleans; Toledo, Peoria & Western Railroad Com- 
pany; Toledo Terminal Railroad Company; Union Pacific 
Railroad; Union Railroad Company; Union Railway Com- 
pany; Union Terminal Company; Upper Merion & Ply- 
mouth Railroad Company; The Washington Terminal Com- 
pany; Western Maryland Railway Company; The Western 
Pacific Railroad Company; Wichita Terminal Associa- 
tion; Wichita Union Terminal Railway Company; Winston- 
Salem Southbound Railway Company; 


The Youngston & Northern Railroad; Mississippi Ex- 
port Railroad Company 
Plaintiffs, 


Vv 


Brotherhood of Railroad Trainmen; Order of Railway 
Conductors and Brakemen; Switchmen's Union of North 
America; Bill Doak Lodge Division 584, Brotherhood of 
Railroad Trainmen 


Defendants, 


[Filed January 19, 1966] 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


1. This action arises under Public Law 88-108 (77 
Stat. 132) and the Railway Labor Act (44 Stat. 577, as 
amended, 45 U.S.C. §§151-160). The jurisdiction of this 
Court is grounded upon 28 U.S.C. §§1331, 1337, 2201 and 
2202. The matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of ten thousand dol- 
lars. 


2. Each of the plaintiffs named in the Caption to this 
complaint is either a corporation or an unincorporated 
association which engages in the transportation of freight 
and passengers by rail in interstate commerce, and was 
a party to the proceedings before Arbitration Board No. 
282 under Public Law 88-108 pursuant to which an Award 
was rendered and filed in this Court in Misc. No. 41-63 
or has otherwise been affected by the said Award. 


3. Defendant Brotherhood of Railroad Trainmen (here- 
inafter referred to as the "BRT") is an unincorporated 
association and a labor organization which was a party to 
the proceedings before Arbitration Board No. 282. 


4. Defendant Order of Railway Conductors and Brake- 
men (hereinafter referred to as the "ORCB") is an un- 
incorporated association and a labor organization which 
was a party to the proceedings before Arbitration Board 
No. 282. 


5. Defendant Switchmen's Union of North America 
(hereinafter referred to as the "SUNA") is an unincorpor- 
ated association and a labor organization which was a 
party to the proceedings before Arbitration Board No. 282. 


-. 6. Defendant Bill Doak Loadge Division 584, Brother- 
hood of Railroad Trainmen (hereinafter referred to as 
"Local 584") is an unincorporated association and a local 
of the defendant BRT. 
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7. Certainemployees of each of the plaintiffs are rep- 
resented by the BRT, by the ORCB or by the SUNA with 
respect to certain matters to which Public Law 88-108, 
the Award by Arbitration Board No. 282 thereunder, and 
the Railway Labor Act relate. Local 584 represents cer- 
tain employees of the plaintiff Washington Terminal Com- 
pany with respect to such matters. 


8. On November 2, 1959, each of the plaintiffs as well 
as most of the other railroads operating within the United 
States served upon the BRT, the SUNA and/or the ORCB 
written notice pursuant to Section 6 of the Railway Labor 
Act (45 U.S.C. §156) of proposed changes in certain exist- 
ing agreements, rules, regulations, interpretations and/or 
practices affecting employees represented by the organi- 
zations so notified. Among other things, the carriers 
Proposed, in the portion of such notices identified as 
"Consist of Road and Yard Crews" (attached as Exhibit 
A hereto), to eliminate all agreements, rules, regulations, 
interpretations and practices which require the use of a 
stipulated number of trainmen or more than one conductor 
on crews in any class of road service or which required 
the use of a stipulated number of brakemen or helpers or 
more than one conductor or foreman on crews in any class 
of yard, transfer or belt line services, and to establish a 
rule which in general would leave such matters to man- 
agerial discretion, all as is more fully set forth in Ex- 
hibit A hereto. 


9. On November 2, 1959, each of the plaintiffs as well 
as most of the other railroads operating within the United 
States also served upon the Brotherhood of Locomotive 
Firemen and Enginemen and/or the Brotherhood of 
Locomotive Engineers written notice pursuant to Section 
6 of the Railway Labor Act (45 U.S.C. §156) of proposed 
changes in certain existing agreements, rules, regula- 
tions, interpretations and/or practices affecting em- 
ployees represented by those organizations. Among 
other things, the carriers proposed, in the portion of 
such notices identified as "Use of Firemen (Helpers) on 
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Other than Steam Power" (attached as Exhibit B hereto), 
to eliminate all agreements, rules, regulations, inter - 
pretations and practices, however established, which re- 
quire the use of firemen (helpers) on other than steam 
powered engines in freight or yard service, and to es- 
tablish a rule which in general would leave such matters 
to managerial discretion, all as is more fully set forth 
in Exhibit B hereto. 


10. On September 7, 1960, the Brotherhood of Loco- 
motive Engineers, the Brotherhood of Locomotive Fire- 
men and Enginemen, the ORCB, the BRT and/or the 
SUNA served upon each of the plaintiffs as well as most 
of the other railroads operating within the United States 
written notice pursuant to Section 6 of the Railway Labor 
Act (45 U.S.C. §156) of a proposed agreement affecting 
employees represented by such organizations. Among 
other things, the organizations proposed, in the portion 
of such notices and of the implementing proposals there- 
to identified as "Minimum Safe Crew Consist" (attached 
as Exhibit C hereto), to establish rules which, ingeneral, 
would require the use of not less than one conductor 
and two trainmen on crews in road service, not less 
than one conductor (foreman) and two brakemen (helpers) 
on crews in yard, belt line and transfer service, and not 
less than one engineer (motorman) and one fireman 
(helper) in all classes of engine service, all as is more 
fully set forth in Exhibit C hereto. 


11. Subsequent to the notices served under Section 6 
of the Railway Labor Act (45 U.S.C. §156), described in 
paragraphs 8-10 above, the carriers and the organiza- 
tions engaged in negotiations over the proposals made 
in such notices, both locally and on the national level, 
pursuant to the requirements of the Railway Labor Act. 
Among other things, a Presidential Railroad Commis- 
sion was appointed by the President of the United States 
to investigate and report on the controversy and to use 
its best efforts, by mediation, to bring about a settlement. 
The report of the Presidential Railroad Commission, 


delivered to the President on February 28, 1962, recom- 
mended a basis for settlement of the dispute which the 
carriers agreed to accept but which the organizations 
rejected. After further negotiations on a national level 
under the auspices of the Chairman of the National Med- 
iation Board sought to induce the parties to submit their 
dispute to arbitration pursuant to Sections 7 and 8 of the 
Railway Labor Act (45 U.S.C. §§157, 158) as provided in 
Section 5 First (b) of the Act (45 U.S.C. $155 First (b)), 
which request was accepted by the carriers but rejected 
by the organizations. 


12. In Locomotive Engineers v. B. & O. R. Co., 372 
U.S. 284 (1963), the Supreme Court held that the notices 


served by the carriers on November 2, 1959, described 
in paragraphs 8-9 above, were proper under the Railway 
Labor Act, and that the carriers were free to implement 
the proposals made in such notices as the procedures 
provided in the Railway Labor Act for considering such 
proposals had been exhausted upon the refusal by the 
organizations to agree to arbitration, subject only tothe 
possible creation of an Emergency Board under Section 
10 of the Railway Labor Act (45 U.S.C. §160). An Emer- 
gency Board was appointed by the President of the United 
States under Section 10 to investigate and report con- 
cerning such dispute. The report of the Emergency 
Board was submitted to the President on May 13, 1963 
and recommended a basis for settlement of the dispute 
which the carriers agreed to accept but which the organ- 
izations rejected. 


13. Section 10 of the Railway Labor Act (45 U.S.C. 
§160) provides, among other things, that: 


"After the creation of such [emergency] board 

and for thirty days after such board has made 

its report to the President, no change, except 

by agreement, shall be made by the parties to 

the controversy in the conditions out of which 
’ the dispute arose.” 
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Following the expiration of the thirty-day period after 
the report of the Emergency Board to the President on 
May 13, 1963, the carriers could validly implement their 
notices of November 2, 1959 and were no longer required 
to observe the existing agreements, rules, regulations, 
interpretations and practices which they proposed to 
terminate in such notices. On the other hand, the organ- 
izations and their members also could resort to self- 
help, including strikes, to prevent the implementation of 
the carriers’ notices of November 2, 1959 and to coerce 
the carriers into adopting the proposals made in the 
organizations’ notices of September 7, 1960. 


14. During the thirty-day period following the report 
of the Emergency Board and for some time thereafter, 
further national negotiations ensued with the assistance 
of the Secretary of Labor in which the Secretary pro- 
posed that the "firemen (helper)"' and "crew consist" 
issues raised by the portion of the notices attached hereto 
as Exhibits A, B and C be submitted to binding arbitra- 


tion under Sections 7 and 8 of the Railway Labor Act 

(45 U.S.C. §§157, 158). When that proposal had been re- 
jected by the organizations and all efforts to reach a 
settlement of the dispute otherwise had failed, so that a 
strike of the carriers by the organizations was imminent 
the Congress enacted Public Law 88-108 (77 Stat. 132) 
on August 28, 1963. 


15. Section 2 of Public Law 88-108 provided for the 
creation of a board of arbitration which subsequently 
became known as Arbitration Board No. 282. Section 3 
provided for the submission to Arbitration Board No. 
282 of those portions of the carriers’ notices of Novem- 
ber 2, 1959 and of the organizations’ notices of Septem- 
ber 7, 1960 which are attached hereto as Exhibits A, B 
and C, and further provided that the award by the board 
of arbitration "shall be binding on both the carrier and 
organization parties to the dispute and shall constitute 
a complete and final disposition of the aforesaid issues 
covered by the decision of the board of arbitration." 
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Section 4 provided that the arbitration should "be con- 
ducted pursuant to sections 7and8 of the Railway Labor 
Act,'' to the extent not inconsistent with Public Law 88- 
108, and that the "award shall continue in force for such 
period as the arbitration board shall determine in its 
award, but not to exceed two years from the date the 
award takes effect, unless the parties agree otherwise." 
Section 6 provided that the parties should "immediately 
resume collective bargaining with respect to all issues 
raised in the notices of November 2, 1959, and Septem- 
ber 7, 1960, not to be disposed of by arbitration” under 
Section 3 of Public Law 88-108. 


16. Section 1 of Public Law 88-108 provided: 


"That no carrier which served the notices of 
November 2, 1959, and no labor organization 
which received such notices or served the la- 
bor organization notices of September 7, 1960, 
shall make any change except by agreement, or 
pursuant to an arbitration award as hereinafter 
provided, in rates of pay, rules, or working con- 
ditions encompassed by any of such notices, or 
engage in any strike or lockout over any dispute 
arising from any of such notices. Any action 
heretofore taken which would be prohibited by 
the foregoing sentence shall be forthwith re- 
scinded and the status existing immediately 
prior to such action restored.” 


In consequence, the obligation of the carriers to observe 
the agreements, rules, regulations, interpretations and 
practices which they proposed to terminate in their 
notices of November 2, 1959, which obligation had ended 
as allegedinparagraph 13 above, was reimposed subject 
to any changes made therein by the arbitration award 
pursuant to Sections 3 and 4 of Public Law 88-108 or in 
any agreements reached by the parties in the further 
negotiations required by Section 6 of Public Law 88-108 
or otherwise. 


17. As is more fully alleged in paragraphs 18 and 22 
below, the agreements, rules, regulations, interpreta- 
tions and practices which the carriers proposed to ter- 
minate in their notices of November 2, 1959 were changed 
in part by the arbitration award made pursuant to Sec- 
tions 3 and 4 of Public Law 88-108 and by agreements 
reached in the further negotiations pursuant to Section 
6 of Public Law 88-108. Moreover, Section 8 provided 
that Public Law 88-108 should "expire one hundred and 
eighty days after the date of its enactment," or on Feb- 
ruary 24, 1964, "except that it shall remain in effect 
with respect to the last sentence of section 4 for the 
period prescribed in that sentence.'"' Hence, the obli- 
gation reimposed upon the carriers by Section 1 of Pub- 
lic Law 88-108 to observe the agreements, rules, regu- 
lations, intepretations and practices which the carriers 
proposed to terminate in their notices of November 2, 
1959 no longer exists, except insofar as such agreements, 
rules, regulations, interpretations and practices may have 
been readopted pursuant to the Award by Arbitration 


Board No. 282 or pursuant to agreements between a car- 
rier or carriers and an organization or organizations. 


18. The issues raised by the carriers’ notices of 
November 2, 1959 and by the organizations’ notices of 
September 7, 1960 which were not submitted to arbitra- 
tion and as to which the parties were required by Section 
6 of Public Law 88-108 to resume collective bargaining 
were settled ina national agreement reached on June 
25, 1964. Arbitration Board No. 282 filed its Award, 
pursuant to Public Law 88-108, on November 26, 1963. 
The validity of its Award was upheld by this Court. 
Brotherhood of Loc. Fire. & Eng. v. Chicago, B. & O.R. 
Co., 225 F.Supp. 11 (1964), aff'd, 331 F.2d 1020 (D.C. 
Cir., 1964), cert. den., 377 U.S. 918 (1964). In so doing, 
the Court held, among other things, that the Award con- 
stituted a complete and final disposition" of the issues 
raised by the portions of the carriers’ notices of Novem- 
ber 2, 1959 and of the organizations’ notices of Septem- 
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ber 7, 1960 submitted to Arbitration Board No. 282 and 
attached hereto as Exhibits A, B and C. The said notices 
of November 2, 1959 and September 7, 1960 have been 
completely disposed of, therefore, and no longer have 
any effect. 


19. The effective date of the Award by Arbitration 
Board No. 282 was January 25, 1964. Section IV of the 
Award provided that it ''shall continue in force for two 
years from the date it takes effect, unless the parties 
agree otherwise."’ An agreement was reached between 
the carriers, on the one hand, and the Brotherhood of 
Locomotive Engineers and the Brotherhood of Locomo- 
tive Firemen and Enginemen, on the other hand, where- 
by the Award is to continue in force with respect to the 
parties to such agreement through March 31, 1966. An 
agreement was reached between certain eastern carriers 
and the BRT concerning the matters which are the sub- 
ject of the "crew consist" provisions of the Award which 
agreement extends until January 1, 1970, and thereafter 
until changed in accordance with the provisions of the 
Railway Labor Act, and no employees of such carriers 
who have been affected by the Award are represented 
by the ORCB or the SUNA. No agreement has been 
reached between the plaintiff carriers and the BRT, 
ORCB or SUNA, and the Award ceases to continue in 
force as an award with respect to such carriers and 
organizations after January 25, 1966. 


20. As a result of the expiration of the Award by 
Arbitration Board No. 282 on January 25, 1966 as be- 
tween the plaintiff carriers and the defendant organiza- 
tions, such carriers and organizations, or any of them, 
may serve notices under Section 6 of the Railway Labor 
Act (45 U.S.C. $156) proposing changes in the rules and 
procedures established by or pursuant to the Award and 
may progress such notices through the procedures re- 
quired by the Railway Labor Act until an agreement is 
reached or until those procedures have been exhausted. 
Until such time as an agreement is reached or the pro- 
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cedures required by the Railway Labor Act have been 
exhausted, however, the rules and procedures estab- 
lished by or pursuant to the Award continue in effect as 
required by the Railway Labor Act and Public Law 88- 
108. 


21. In letters dated on or about January 7, 1966 from 
the BRT to most of the plaintiff carriers, the BRT gave 
"formal notice of our demand that the Carrier, immedi- 
ately upon expiration of the Award of Arbitration Board 
282 at 12:01 AM, January 26, 1966, shall proceed to take 
the necessary steps to arrange that the previous appli- 
cation ofall crew consist rules under the effective agree- 
ments between the parties which were in force on Jan- 
uary 24, 1964 (whether established by agreement, inter- 
pretation or practice) will be restored to full force and 
effect and complied with thereafter until and unless 
changed in accordance with the procedures of the Rail- 
way Labor Act, as amended." The BRT thus has taken 
the position that the agreements, rules, regulations, 
interpretations and practices which the plaintiff car- 
riers proposed to terminate in the portion of their 
notices of November 2, 1959 attached hereto as Exhibit 
A once again become effective upon the expiration of 
the period in which the Award by Arbitration Board No. 
282 continues in force as an award. Upon information 
and belief, the ORCB and the SUNA assert substantially 
the same position as that asserted by the BRT. 


22. Section III of the Award by Arbitration Board No. 
282 provided that no change should "be made in the scope 
or application of rules in effect immediately prior to 
the effective date of this Award, whether established by 
agreement, interpretation, or practice, which require a 
stipulated number of trainmen. . .in any class of road 
service. . .or which require a stipulated number of 
brakemen or helpers in any class of yard, transfer, or 
belt line service. . ., except by agreement, or pursuant 
to the provisions of this Award." Under the provisions 
of Section I, a carrier or organization may give writ- 
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ten notice of proposed changes in any such stipulated 
number of trainmen used in any class of road service 
(with certain exceptions) or in any such stipulated num- 
ber of brakemen or helpers used in any class of yard, 
transfer, or belt line service. If the parties fail to 
agree upon the proposed changes, a special board of 
adjustment may be convened to pass upon them in ac- 
cordance with certain guidelines set forth in Section II 
of the Award by Arbitration Board No, 282. Pursuant to 
the procedures thus established by the Award of Arbitra- 
tion Board No. 282, it has been determined by agree- 
ments and by awards of special board of adjustment that 
thousands of unnecessary positions required to be filled 
by the rules in existence prior to the Award could be 
abolished by the plaintiff carriers, subject to the re- 
quirement in Section III-D of the Award that each road 
trainman and each yard brakeman or helper employed 
and not furloughed as of the effective date of the Award 
has a right to continued employment in road or yard 
service assignments for which he is qualified (if any are 


available in his seniority district) until retired, dis- 
charged for cause, or otherwise removed from employ- 
ment by natural attrition. 


23. The position of the BRT, ORCB and SUNA, as 
alleged in paragraph 21 above, if acceded to bythe plain- 
tiff carriers, would require such carriers on January 
26, 1966 to restore many unnecessary positions which 
have been abolished pursuant to agreements or special 
board awards as alleged in paragraph 22 above and to 
hire numerous new employees to replace those who 
have retired, been discharged for cause or otherwise 
removed from employment by natural attrition, which 
would be impossible as a practical matter as wellas 
extremely costly; it would prevent such carriers from 
abolishing additional unnecessary positions which they 
have been permitted to abolish by agreement or by spe- 
cial board award when no longer necessary to provide 
employment to employees entitled to employment under 
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the rules prescribed by Section III-D of the Award by 
Arbitration Board No. 282; and it would prevent such 
carriers from further invoking the procedures prescribed 
in Section II of the Award so as to authorize the aboli- 
tion of positions which may hereafter be shown to be un- 
necessary under the guidelines set forth in Section II. 


24. For the reasons alleged in paragraph 8-20 above, 
among others, the plaintiff carriers have taken the posi- 
tion that the rules and procedures prescribed by the 
Award by Arbitration Board No. 282, including the pro- 
tections for employees provided in Section III-D of that 
Award, continue in effect after January 25, 1966 and 
until such time as they have been changed by agreement 
or until the procedures required to be followed by the 
Railway Labor Act have been exhausted with respect to 
valid notices served under Section 6 of that Act (45 
U.S.C. $156) proposing changes in such rules and pro- 
cedures. The plaintiff carriers, therefore, have rejected 
the demand made by the BRT as alleged in paragraph 21 
above, and do not intend to reinstate the agreements, 
rules, regulations, interpretations or practices which 
they proposed to terminate in that portion of the notices 
served on November 2, 1959 attached hereto as Exhibit 
A and which were in effect prior to the effective date of 
the Award by Arbitration Board No. 282. An actual con- 
troversy therefore exists between the plaintiffs and the 
defendants as to the rules which will be in effect as of 
January 26, 1966 and thereafter. 


25. The plaintiff carriers are informed and believe 
that the defendants BRT, ORCB, SUNA, and the locals 
(including the defendant Local 584), officers, members 
and agents thereof, will engage in strikes and work stop- 
pages against the plaintiff carriers on January 26, 1966 
or shortly thereafter for the purpose of coercing the said 
carriers into reinstating the rules in effect prior to the 
Award by Arbitration Board No. 282 and of preventing 
the said carriers from continuing to implement the rules 
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and procedures prescribed by or pursuant to that Award. 
Such strikes and work stoppages would be in violation of 
the Railway Labor Act and Public Law 88-108. 


26. If not restrained or enjoined by this Court, the 
illegal strikes and work stoppages alleged in paragraph 
25 above, and the threats thereof, would cause great and 
irreparable injuries to the plaintiffs and to the public. 
They would virtually paralyze the nation's rail trans- 
portation system, to the detriment of the national defense 
including the support of our armed forces in Viet Nam. 
The plaintiffs would be deprived of millions of dollars in 
operating revenues, would be unable to maintain their 
properties and to use their tracks, equipment and other 
physical properties in which they have substantial in- 
vestments, would lose permanently to competing forms 
of transportation much business and revenue, and would 
be able to fulfill their obligations under the Interstate 
Commerce Act. Many thousands of employees of the 
plaintiffs would be deprived of their positions for the 
duration of the strike or longer. Such strikes and work 
stoppages would greatly interfere with the transporta- 
tion in interstate commerce of passengers, mail, freight 
and express lading (including Government mail and ex- 
press, military personnel and material), and food and 
other lading essential to the public health and safety. 


WHEREFORE, the plaintiffs pray that this Court (1) 
adjudge and declare that the rules and procedures pre- 
scribed by or pursuant to the Award by Arbitration 
Board No. 282 continue in effect until changed by agree- 
ment or until the procedures provided by the Railway 
Labor Act have been exhausted with respect to valid 
notices served under Section 6 (45 U.S.C. $156) of that 
Act proposing changes in such rules and procedures; (2) 
grant to the plaintiffs temporary and permanent injunc- 
tive relief restraining the defendants, their officers, 
agents, employees, members and all persons acting in 
concent with them, from authorizing, calling, encouraging: 
permitting or engaging in any strikes or work stoppages 


or from picketing the premises of the plaintiffs in con- 
nection with the dispute or controversy alleged herein; 
and (3) grant to the plaintiffs their costs and such other 
and further relief as may be necessary or proper in the 
circumstances. 


FRANCIS M. SHEA 
Attorney for plaintiffs 


Shea & Gardner 
Of Counsel for plaintiffs. 


EXHIBIT A 
Consist of Road and Yard Crews 


A. Eliminate all agreements, rules, regulations and 
practices, however established, applicable to any class 
or grade of train, engine or yard service employees, 
which require the employment or use of 


(i) a stipulated number of trainmen (assistant 
conductors, ticket collectors, baggagemen, brake- 
men or flagmen) or more than one conductor in any 
crew used in any class of road service, including 
all miscellaneous and unclassified services, 


(ii) a stipulated number of brakemen or helpers 
or more than one conductor or foreman in any 
crew used in any class of yard, transfer or belt 
line service, including all miscellaneous service 
to which mileage rates do not apply, or 


(iii) a conductor or trainman in connection with 
the movement of light engines or in pusher or helper 
service, or an engineer, conductor or trainman in 
pilot service. 


. Establish a rule to provide that 


1. Management shall have the unrestricted 
right, under any and all circumstances, to deter - 
mine when and if trainmen (assistant conductors, 
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ticket collectors, baggagemen, brakemen and flag- 
man) shall be used in each crew employed in all 
classes of road service, including all miscellan- 
eous and unclassified services, and if used the 
number and classification of employees who will 
be so used; and when and if brakemen or helpers 
shall be used in each crew employed (including 
yardmen who work independent of a yard crew) in 
all classes of yard, transfer and belt line service, 
including all miscellaneous service to which mile- 
age rates do not apply, and if used, the number and 
classification of employees who will be so used. 


2. Management shall also have the unrestricted 
right, under all circumstances, to determine when 
and if more than one conductor shall be used in 
any crew employed in any class of road service, 
including all miscellaneous and unclassified serv- 
ices; and when and if more than one conductor or 
foreman shall be used in any crew employed in any 
class of yard, transfer or belt line service, includ- 
ing all miscellaneous services to which mileage 
rates do not apply; and when and if a conductor, 
trainman or yardman will be used in connection 
with the movement of light engines and in helper 
and pusher service, and when and if an engineer, 
conductor, trainman or yardman will be used in 
pilot service. 


3. All agreements, rules, regulations, inter- 
pretations and practices, however established, 
which conflict with the provisions of this rule 
shall be eliminated. 


EXHIBIT B 


USE OF FIREMEN(HELPERS) ON 
OTHER THAN STEAM POWER 


A. Eliminate all agreements, rules, regulations, 
interpretations and practices, however established, ap- 
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plicable to any class or grade of train, engine or yard 
service employees, which require the employment or 
use of firemen (helpers) or other than steam power in 
any class of freight service (including all mixed, mis- 
cellaneous and unclassified services) or in any class of 
yard service (including all transfer, belt line and mis- 
cellaneous services to which mileage rates do not apply. 


B. Establish a rule to provide that 


1. Management shall have the unrestricted 
right, under all circumstances, to determine when 
and if a fireman (helper) shall be used on other 
than steam power in all classes of freight service 
(including all mixed, miscellaneous and unclassi- 
fied services) and in all classes of yard service 
(including all transfer, belt line and miscellaneous 
services to which mileage rates do not apply). 


2. All agreements, rules, regulations, inter- 
pretations and practices, however established, 
which conflict with the provisions of paragraph 1 
of this rule shall be eliminated. 


EXHIBIT C 
MINIMUM SAFE CREW CONSIST 
Establish rules or agreements to provide: 


A. Crews in all classes of road train service shall 
consist of not less than one (1) conductor and two (2) 
trainmen and such additional employees as are required 
to assure maximum Safety. 


B. Train and yard crews in yard, belt line and trans- 
fer service, shall consist of not less than one (1) con- 
ductor (foreman) and two (2) brakemen (helpers) and 
such additional employees as are required to assure 
maximum safety. 


C. Crews inall classes of engine service shall con- 
sist of not less than one (1) engineer (motorman) and 
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one (1) fireman (helper) and such additional employees 
as are required to assure maximum Safety. 


[Filed Jan. 24, 1966] 


MOTION BY PLAINTIFFS FOR A 
TEMPORARY RESTRAINING ORDER 


Plaintiffs hereby move, by and through counsel, that 
the Court enter a temporary restraining order restrain- 
ing the defendants, each of the lodges, divisions, offi- 
cers, agents, employees and members of any of the de- 
fendants, and all persons acting in concert with them, 
from authorizing, calling, encouraging, permitting or 
engaging in any strikes or work stoppages and from 
picketing the premises of the plaintiffs over any dispute 
as to the agreements, rules, regulations, interpretations 
and practices to be applied by the plaintiffs upon the ex- 
piration of the Award by Arbitration Board No. 282, pend- 
ing hearing and determination of the Motion by Plaintiffs 
for A Preliminary Injunction. 

The grounds for this action is that immediate and ir- 
reparable damage, loss and injury will result to plain- 
tiffs and to the public before notice can be served anda 
hearing had on the Motion by Plaintiffs fora Preliminary 
Injunction, as more fully appears from the Affidavit by 
James E. Wolfe filed herewith. 


Respectfully submitted, 
Francis M. Shea 


Shea & Gardner 
734 Fifteenth St., N.W. 
Washington, D. C. 20005 


Attorney for Plaintiffs. 


[Filed Jan. 24, 1966] 
AFFIDAVIT BY JAMES E. WOLFE 


JAMES E. WOLFE, being first duly sworn upon his 
oath, deposes and says: 

1. Since the creation of the National Railway Labor 
Conference on January 1, 1963, I have been its Chair- 
man and principal officer. I reside in Clarendon Hills, 
Illinois, and my office is in the Union Station Building, 
517 West Adams Street, Chicago, Illinois. 

* KO 

20. Almost all of the plaintiffs who are parties to 
the Award by Arbitration Board No. 282 have invoked 
the procedures established by Section III of that Award 
by serving notices of proposed changes in the number 
of trainmen on crews in road service and in the number 
of brakemen or helpers on crews in yard, transfer or 
belt line service stipulated by existing rules. In accord- 
ance with those procedures, agreements have been 
reached with the defendant organizations and awards by 
special boards of adjustment have been made whereby 
the plaintiffs have been authorized to discontinue an 
overall total of approximately 7,574 positions. Because 
of the protective provisions in Part D of Section III of 
the Award, however, the carriers thus far have been 
enabled to discontinue only about half of those positions 
and I estimate that it will be at least two to four years 
from now before substantially all of such positions have 
in fact been discontinued. In addition to the positions 
which the plaintiffs already have been authorized to dis- 
continue as aforesaid, some of the plaintiffs have ini- 
tiated proceedings under Section I of the Award which 
have not yet been completed or contemplate the possibil- 
ity of initiating such proceedings in the future, and it is 
expected that such proceedings will authorize the aboli- 
tion of additional positions in accordance with the terms 
of Section III. 

21. Pursuant to Section II of the Award by Arbitra- 
tion Board No. 282, governing the use of firemen (help- 
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ers) on other than steam power, the carrier parties to 
the Award have reduced the number of firemen (hel- 
ers) in their employ by approximately 18,000, and have 
paid separation allowances to such employees inthe ag- 
gregate amount of more than $36,000,000. Approxi- 
mately 1200 former firemen have accepted comparable 
employment in accordance with Paragraph C(6) of Sec- 
tion II of the Award, and, as therein provided, such em- 
ployees are guaranteed preservation of their former 
earnings for five years from the respective dates on 
which they assumed such comparable employment. The 
number of fireman (helper) positions discontinued by 
the carriers under the Award will continue to increase 
until only those positions are filled which the carriers 
are not permitted to discontinue, as protected employ- 
ees under the Award retire or are otherwise removed 


from employment by natural attrition. 
* OK OK 


[Filed Jan. 24, 1966] 


TEMPORARY RESTRAINING ORDER 


This matter came on to be heard upon the Motion by 
Plaintiffs for a Temporary Restraining Order, sup- 
ported by an Affidavit by James E. Wolfe, from which 
it appears that the defendants Brotherhood of Railroad 
Trainmen, Order of Railway Conductors and Brake- 
men, Switchmen's Union of North America and Bill 
Doak Lodge 584, Brotherhood of Railroad Trainmen; are AH 
may be threatening to engage in strikes or work stoppages 
against the plaintiffs and that such strikes and work stop- 
pages will cause immediate and irreparable, injury, loss 
and damages before notice can be served and a hearing 
had on the Motion by Plaintiffs for A Preliminary Injunc- 
tion, in that the said plaintiffs,which constitute most of 
the nation's Class I railroads, if the treatened strikes 
and work stoppages are not restrained would be forced 
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to suspend the transportation of passengers and freight, 
with the consequences that the plaintiffs will be deprived 
of many millions of dollars in revenues for each day the 
strike continues, many of their employees will be de- 
prived of their employment and wages for the duration 
of the strike, many businesses will be deprived of es- 
sential transportation services, and railroad transporta- 
tion inthe United States will may be virtually paralyzed AH 
so as to seriously impede or interrupt altogether the 
transportation of passengers, mail, freight and express 
lading, the products of industry, food, medicine and 

other lading essential to the public health, safety and 
welfare, including the transportation of military per- 
sonnel and defense materials and supplies essential to 
the national defense and to the support of the military 
effort in Viet Nam. 

IT IS THEREFORE ORDERED that the defendant 
Brotherhood of Railroad Trainmen, the defendant Order 
of Railway Conductors and Brakemen, the defendant 
Switchmen's Union of North America, the defendant Bill 
Doak Lodge Division 584, Brotherhood of Railroad Train- 
men, and each of the lodges, divisions, locals, officers, 
agents, employees and members of any of the aforesaid 
defendants, and all persons acting in concert with them, 
be, and they hereby are temporarily restrained from au- 
thorizing, calling, encouraging, permitting or engaging 
in any strikes or work stoppages and from picketing the 
premises of any of the plaintiffs over any dispute as to 
the agreements, rules, regulations, interpretations or 
practices to be applied by the plaintiffs or any of them 
upon the expiration of the Award by Arbitration Board 
No. 282; and it is further 

ORDERED that this temporary restraining order is 
granted on the condition that a bond in the sum of $10,- 
000.00 be filed to make good such damages not to exceed 
said sum as may be suffered or sustained by any party 
who is found to be wrongfully enjoined or restrained; and 
it is further 

ORDERED that the defendants be and they are hereby 
directed to show cause before this Court at 10 o'clock 
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AM on January 31, 1966 at Constitution Avenue and John 
Marshall Place, N.W., Washington, D.C., why the Motion 
by Plaintiffs for A Preliminary Injunction should not be 
granted; and it is further 

ORDERED that this temporary restraining order 
shall expire at 4:00 PM on the 3d day of February, 1966 
unless it is further extended by order of this Court; and 
it is further 

ORDERED that this order may be served by any per- 
son over the age of twenty-one years, not a party to this 
proceeding, selected for the purpose by the plaintiffs or 
any of them. 

Dated: January 24, 1966 

10:55 A.M. 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed Jan. 27, 1966] 


ORDER EXTENDING AND AMENDING 
TEMPORARY RESTRAINING ORDER 


Pursuant tothe consent of the parties, by and through 

counsel, and upon due deliberation, 
IT IS HEREBY ORDERED: 

(1) That the Temporary Restraining Order dated and 
entered in this cause on January 24, 1966 is extended, 
with the consent of the defendants, so that it shall ex- 
pire at 4:00 P.M. on March 16th, 1966, unless it is fur- 
ther extended by order of this Court. 

(2) That the first ordering paragraph of said Tem- 
porary Restraining Order is amended to read as follows: 

"IT IS THEREFORE ORDERED that the defendant 
Brotherhood of Railroad Trainmen, the defendant Order 
of Railway Conductors and Brakemen, the defendant 
Switchmen's Union of North America, the defendant Bill 
Doak Lodge Division 584, Brotherhood of Railroad Train- 
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men, and each of the lodges, divisions, locals, officers, 
agents, employees and members of any of the aforesaid 
defendants, and all persons acting in concert with them, 
be, and they hereby are temporarily restrained from au- 
thorizing, calling, encouragaing, permitting or engaging 
in any strikes or work stoppages and from picketing the 
premises of any of the plaintiffs over any dispute relat- 
ing to the effect of the expiration of the period in which 
the Award by Arbitration Board No. 282 shall continue 
in force, as provided in Section IV of that Award pur- 
suant to Section 4 of Public Law 88-108, upon the agree- 
ments, rules, regulations, interpretations or practices 
to be applied by the plaintiffs or any of them after the 
expiration of such period. 

(3) That the third ordering paragraph of the said 
Temporary Restraining Order is revoked. 

Dated: January 27, 1966 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed Jan. 27, 1966] 


PRETRIAL ORDER 


Pursuant to the consent of the parties, byand through 

counsel, and upon due deliberation, 
IT IS HEREBY ORDERED: 

(1) That oral argument will be heard by the Court, at 
10:00 A.M. on February 24, 1966, upon the two following 
issues: (a) the effect of the expiration of the period in 
which the Award by Arbitration Board No. 282 shall con- 
tinue in force as provided in Section IV of that Award 
pursuant to Section 4 of Public Law 88-108; and (b) 
whether or not the Norris-La Guardia Act is applicable 
to the plaintiffs" request for injunctive relief. 

(2) That Plaintiffs' Memorandum of Points and Au- 
thorities in Support of Motion for A Preliminary Injunc- 
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tion shall be deemed to constitute plaintiffs' initial mem- 
orandum of points and authorities with respect to the is- 
sues specified in paragraph (1) hereof. 

(3) That each of the defendants shall file its memo- 
randum of points and authorities with respect to the is- 
sues specified in paragraph (1) hereof on or before Feb- 
ruary 11, 1966. 

(4) That the plaintiffs shall file any reply tothe mem- 
oranda filed pursuant to paragraph (3) hereof on or be- 
fore February 21, 1966. 

(5) That each of the defendants shall file its answer 
to the Complaint on or before February 14, 1966. 

(6) That the trial upon the Complaint shall commence 
at on March 8th, 1966. 

Dated: January 27, 1966 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed Feb. 3, 1966] 


NOTICE OF DISMISSAL BY 
CERTAIN PLAINTIFFS 


Milton Kramer, Esq. 
Schoene & Kramer 
1625 K Street, N. W. 
Washington, D. C. 


Attorney for defendants Brotherhood of Railroad 
Trainmen, Switchmen's Union of North America 
and Bill Doak Lodge Division 584, Brotherhood 
of Railroad Trainmen. 


James D. Hill, Esq. 

Armour, Herrick, Kneipple & Allen 
1001 Fifteenth Street, N. W. 
Washington, D. C. 


Attorney for defendant Order of Railway 
Conductors and Brakemen. 


PLEASE TAKE NOTICE that, pursuant to Rule 41(a) 
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(1)(i) of the Federal Rules of Civil Procedure, the above 
entitled action is dismissed without prejudice by the 
plaintiffs listed below: 


Gulf, Colorado & Santa Fe Railway Company 

Panhandle & Santa Fe Railway Company 

Birmingham Southern Railroad Company 

Butte, Anaconda & Pacific Railway 

Canadian Pacific Railway Company 

The Colorado & Wyoming Railway Company 

Columbus and Greenville Railway Company 

The Denver Union Terminal Railway Company 

Chicago & Illinois Western Railroad 

Paducah & Illinois Railroad 

Lake Erie, Franklin & Clarion Railroad Company 

The Lake Terminal Railroad Company 

Longview, Portland & Northern Railway Company 

McKeesport Connecting Railroad Company 

Minnesota & Maintoba Railway 

Mississippi Central Railroad Company 

Natchez & Southern Railway Company 

The Monongahela Connecting Railroad Company 

Nevada Northern Railway Company 

Newburgh and South Shore Railway Company 

Northampton & Bath Railroad Company 

Walla Walla Valley Railway Company 

Philadelphia, Bethlehem and New England Railroad 
Company 

Piedmont & Northern Railway Company 

Pittsburgh & Ohio Valley Railway Company 

Port Authority Trans-Hudson Corporation 

The River Terminal Railway Company 

South Omaha Terminal Railway Company 

Texas Short Line Railway 

Union Railroad Company 

Upper Merion & Plymouth Railroad Company 

Wichita Union Terminal Railway Company 

The Youngstown & Northern Railroad 
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The action as brought by all the remaining plaintiffs 
shall remain pending against all defendants. 
Dated: February 3, 1966 


/s/ Richard T. Conway 
Attorney for Plaintiffs 


[Filed Feb. 11, 1966] 


ANSWER OF THE DEFENDANT 
ORDER OF RAILWAY CONDUCTORS 
AND BRAKEMEN 


FIRST DEFENSE 


Comes now the defendant, Order of Railway Conduc- 
tors and Brakemen, and for its answer to the complaint 
herein states: 

1. Denies the allegations of paragraph 1 of the com- 
plaint, as to this defendant. 

2. Denies the allegations of paragraph 2 of the com- 
plaint, as to this defendant. 

3. Admits the allegations of paragraph 3 of the com- 
plaint. 

4. Admits the allegations of paragraph 4 of the com- 
plaint. 

5. Admits the allegations of paragraph 5 of the com- 
plaint. 

6. This defendant is without knowledge sufficient to 
form a belief as to the truth of the allegations of para- 
graph 6 and therefore denies the same. 

7. This defendant admits that certain employees of 
some of the plaintiffs are represented by this defendant 
as provided by the Railway Labor Act and otherwise de- 
nies said allegations for lack of information. 

8. This defendant admits the allegations of paragraph 
8 of the complaint. 

9. This defendant admits the allegations of paragraph 
9 of the complaint. 
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10. This defendant admits the allegations of para- 
graph 10 of the complaint. 

11. This defendant admits the allegations of para- 
graph 11 except this defendant denies the allegations in 
the third sentence and denies that this defendant reject - 
ed all of the recommendations for settlement proposed 
by the Presidential Railroad Commission, although this 
defendant admits that it did reject recommendations of 
the Presidential Commission for settlement of the crew 
consist issue. 

12. This defendant admits the allegations of para- 
graph 12 except it denies the last sentence of said para- 
graph and defendant alleges that it neither accepted nor 
rejected the report of said Emergency Board. 

13. Paragraph 13 of the complaint is a statement of 
plaintiffs’ legal opinion and conclusion as to the meaning 
and effect of a federal statute and does not require ad- 
mission or denial. 

14. This defendant admits the allegations of para- 
graph 14 of the complaint except defendant denies that 
this defendant proposed any strike except by way of de- 
fense to rules changes which the carriers' proposed to 
adopt unilaterally. 

15. This defendant admits the first sentence of para- 
graph 15 and alleges that the remaining allegations of 
paragraph 15 are statements of legal conclusions as to 
the provisions of Public Law 88-108 which do not re- 
quire admission or denial. 

16. Paragraph 16 is a statement of plaintiffs’ legal 
opinion and conclusion with respect to the meaning and 
effect of a federal statute and does not require admis- 
sion or denial. 

17. This defendant denies the first sentence of para- 
graph 17. The remaining allegations of said paragraph 
are statements of plaintiffs’ legal opinion and conclu- 
sion as to the meaning and effect of a federal statute and 
do not require admission or denial. 

18. This defendant admits the allegations of the first 
two sentences of paragraph 18 and alleges that the re- 


36 


maining allegations of said paragraph are statements of 
plaintiffs' legal opinions and conclusions as to the mear- 
ing and effect of the Federal statute and of the decision 
of the Court of Appeals for the District of Columbia 
which do not require admission or denial. 

19. This Defendant admits the allegations of para- 
graph 19 insofar as the same pertain to this defendant, 
except that this defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth of 
the allegations of said paragraph insofar as the allega- 
tions pertain to agreements purportedly reached be- 
tween the carriers and organizations other than this de 
fendant and therefore deny said allegations. 

20. Paragraph 20 is a statement of plaintiffs’ legal 
opinion and conclusion with respect to the meaning and 
effect of a Federal statute and of the award of Arbitra- 
tion Board No. 282 and does not require admission or 
denial. 

21. This defendant does not have knowledge nor in- 
formation sufficient to form a belief in respect to the 


allegations of the first two sentences of paragraph 21 
and therefore denies the same and further denies that 


this defendant has heretofore asserted any position as 
alleged in the third sentence of said paragraph. 

22. The allegations of the first three sentences of 
paragraph 22 are a statement of plaintiffs’ legal opin- 
ions and conclusions in respect to the meaning and ef- 
fect of a Federal statute and of the award of Arbitra- 
tion Board No. 282 and do not require admission or de- 
nial. As to the remaining allegations of paragraph 22, 
this defendant is without knowledge sufficient to form a 
belief as to the truth thereof and therefore denies the 
same. Answering further, this defendant states that the 
allegations of this paragraph are not applicable to this 
defendant; that no plaintiff carrier ever gave written 
notice to this defendant under the award of any pro- 
posed change in rules; that no proposal for changes in 
rules was ever referred by either party to a special 
board of adjustment under the award; and that no posi- 
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tion of any employee who was represented by this de- 
fendant was abolished by or pursuant to the award. 

23. This defendant denies that it has heretofore as- 
serted any position as alleged in paragraph 23 of the 
complaint and is without knowledge or information suf- 
ficient to form a belief as to positions which may have 
been taken by other defendants herein or as to the con- 
sequences to plaintiffs of any position which may have 
been taken by other defendants herein. Answering fur- 
ther, this defendant states that no position of any em- 
ployee who was represented by this defendant was abol- 
ished pursuant to the Arbitration Award of Board No. 
282 or pursuant to agreements or awards of special 
boards thereunder. 

24. Answering the allegations of the first and second 
sentences of paragraph 24, this defendant does not have 
knowledge or information sufficient to form a belief as 
to the positions and actions which may have been taken 
by the plaintiffs with respect to the position attributed 
by plaintiffs to the defendant Brotherhood of Railroad 
Trainmen and therefore denies the same. This defend- 
ant denies that any controversy presently exists between 
any plaintiff and this defendant as alleged in the last 
sentence of paragraph 24. 

25. This defendant denies that it proposes to or will 
engage in any strike or work stoppage in violation of 
law, as alleged in paragraph 25, but admits that it will 
resist with all legitimate means any attempt by any plain- 
tiff now to implement rules or procedures prescribed by” 
Arbitration Board No. 282 to any employee represented 
by this defendant. 

26. Defendant denies the allegations of paragraph 26 
as to this defendant. 


SECOND DEFENSE 


27. There is no case or controvery between this de- 
fendant and any plaintiff with respect to any matter or is- 
sue asserted in the complaint herein, and by virtue of 
the provisions of Article TI, Section 2, of the Constitu- 
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tion of the United States this court has no jurisdiction of 
this proceeding, as to this defendant. 


THIRD DEFENSE 


28. With respect to any dispute which plaintiffs or 
any of them may claim to have with this defendant con- 
cerning the matters asserted by the complaint herein, 
plaintiffs have failed to avail themselves of, or to ex- 
haust, their remedies under the Railway Labor Act and 
to comply with their rights and obligations thereunder, 
and by reason thereof are not entitled to injunctive re- 
lief against this defendant. 


FOURTH DEFENSE 


29. Any dispute which plaintiffs or any of them may 
have or claim to have with this defendant with respect to 
any matter or issue asserted in the complaint herein is 
within the exclusive or primary jurisdiction of the ad- 
ministrative boards created and provided therefor by the 
provisions of the Railway Labor Act, and this court has 
no jurisdiction thereof. 


FIFTH DEFENSE 


30. Any dispute the plaintiffs or any of them may have 
or claim to have with this defendant with respect to any 
matter or issue asserted in the complaint herein is a 
labor dispute within the scope and meaning of the Nor- 
ris-LaGuardia Act, 29 U.S.C., Section 101, et seq., and 
this court is without jurisdiction to enter an injunction 
against this defendant by reason of the terms and pro- 
visions of said Act, and particularly by reason of the 
terms and provisions of Sections 4, 7 and 8 thereof, 29 
U.S.C., Sections 104, 107 and 108. 

WHEREFORE, defendant prays that the temporary 
restraining order of January 24, 1966, as amended, be 
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dissolved, and that the complaint herein be dismissed, 
as to this defendant. 
Dated February 14, 1966. 


/s/ James D. Hill 
1001 15th Street, N.W. 
Washington, D.C. 20005 
RE 7-6540 
Attorney for Defendant 
Order of Railway Conduc- 
tors and Brakemen 

Of Counsel 

Shuttleworth and Ingersoll 

1120 Merchants National Bank Building 

Cedar Rapids, Iowa 


[Filed Feb. 25, 1966] 


ORDER AMENDING PRETRIAL ORDER 
AND EXTENDING TEMPORARY RE- 
STRAINING ORDER 


Pursuant to the consent of the parties, by and through 

counsel, and upon due deliberation, 
IT IS HEREBY ORDERED: 

(1) That paragraph (6) of the Pretrial Order dated 
and entered in this cause on January 27, 1966 is amend- 
ed to provide that the trial upon the Complaint shall 
commence on March 21, 1966. 

(2) That the Temporary Restraining Order dated and 
entered in this cause on January 24, 1966 as extended 
and amended by the Order Extending and Amending Tem- 
porary Restraining Order dated and entered in this 
cause on January 27, 1966 is further extended, with the 
consent of the defendants, so that it shall expire at 4:00 
P.M. on March 29, 1966, unless otherwise provided by 
order of this Court. 
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Dated: February 25, 1966 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed Mar. 3, 1966] 


OPINION 


Francis M. Shea and Richard T. Conway, both of Wash- 
ington, D.C., for the plaintiffs. 

Milton Kramer, of Washington, D.C., for defendants 
Brotherhood of Railroad Trainmen, et al. 

James D. Hill, of Washington, D.C., for defendant 
Order of Railway Conductors and Brakemen. 


This is an action brought by a group of railroads 
against several organizations of railway employees for 
an injunction against calling a strike and for a declara- 
tory judgment. The suit was instituted in the light of the 
termination of the effective period of two years, of an 
award of a compulsory arbitration directed by Congress 
in respect to certain issues in controversy between the 
parties. A temporary restraining order was granted at 
the institution of this action and has been extended by 
consent to continue until after the trial. 

Pursuant to a pretrial order made with the consent of 
the parties a hearing has been held on the following two 
basic issues in advance of the trial: (a) the effect of the 
expiration of the period during which the Award of Arbi- 
tration Board No. 282 continued in force, as provided in 
Section IV of that Award pursuant to Section 4 of Public 
Law 88-108; and(b) whether the Norris- LaGuardia Act is 
applicable to the plaintiffs’ request for injunctive relief. 
This decision deals with these two questions. 

At the outset it is desirable to analyze and summa- 
rize the somewhat complicated system prescribed by the 
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Railway Labor Act (Act of May 20, 1926, 44 Stat. 577, as 
amended, 45 U.S.C, §§151 et et seq.) for amicable adjust - 
ments of labor disputes in the railroad industry. The 
statute contains a well conceived, carefully planned, 
elaborate scheme for the settlement of differences be- 
tween carriers and their employees by means of negotia- 
tion, mediation, and arbitration. It provides in detail 
certain specified steps to be pursued in chronological 
order when such a controversy arises. Neither employ- 
ers nor employees may unilaterally make or insist on 
any changes in agreements affecting rates of pay, rules, 
or working conditions, without first exhausting the rem- 
edies provided by the Act. 

The initial step to be taken either by a carrier or an 
organization representing employees, in the event that 
it desires an alteration in an existing arrangement, is to 
serve a 30-days' written notice of its intention to ac- 
hieve the change. The time and place for the beginning 
of conferences between the representatives of the par- 
ties, are then to be agreed upon within ten days after the 
receipt of the notice. The date of the first conference 
must be within the 30-day period provided in the notice, 
Railway Labor Act, Sec. 5, 45 U.S.C. §155. 

The Act further provided for the creation of the Na- 
tional Mediation Board appointed by the President, Rail- 
way Labor Act, Sec. 4, 45 U.S.C. §154. If the negotia- 
tions between the parties do not result in a settlement of 
the dispute, either party is authorized to invoke the as- 
sistance of the Mediation Board. In addition the Media- 
tion Board is empowered to proffer its services on its 
own initiative, in case of an emergency. 

If the negotiations and mediation still do not lead to 
an adjustment of the controversy, it may be submitted to 
a board of arbitration by agreement of the parties, Rail- 
way Labor Act, Sec. 7, 45 U.S.C. §§157, 158. While such 
an arbitration is purely voluntary, the statute prescribes 
the manner of creation and organization of such a board 
and the procedure to be followed by it. The award is 
binding and enforcible. 
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If either party declines to submit to arbitration and 
the controversy remains unsettled, and if the National 
Mediation Board is of the opinion that the dispute would 
substantially threaten to interrupt interstate commerce, 
the Board is required to notify the President. The 
Board is also to notify the parties that its mediation ef- 
forts have failed. No change may then be made by the 
parties for 30 days. An Emergency Board may then be 
appointed by the President to investigate the dispute. 
The Emergency Board must report to the President 
within 30 days from the date of its appointment. After 
the creation of such Board and for 30 days after the 
Board has made its report, no change except by agree- 
ment may be made by the parties in the conditions out 
of which the dispute arose. 

At the expiration of the last mentioned 30-day period 
the remedies provided by the Railway Labor Act are ex- 
hausted. If the dispute still remains unresolved, pre- 
sumably either party may act unilaterally and resort to 
self help. To state it more bluntly, the railroads may 
then proceed to make the desired changes in rates of 
pay, rules or working conditions, or discharge employ- 
ees whom they deem unnecessary. On the other hand, 
representatives of the employees may call them out on 
strike. Industrial strife is in the offing. If the dispute 
is on a sufficiently large scale, the possibilities of seri- 
ous detrimental and even disastrous effects to the pub- 
lic, are readily envisaged. Lack of any further safe- 
guard after the last stage of the statutory arrangement 
is passed, is the Achilles’ heel of the enlightened and 
beneficent plan provided by the Railway Labor Act. This 
possible contingency is manifestly inescapable. It was 
hoped and even expected that the controversy would be 
settled at one of the.earlier stages before the impasse is 
reached. In most cases the hope and the expectation 
proved well-founded. Unfortunately in the nationwide 
controversy involved in this litigation, they were not 


realized. V/ 


The plan for the amicable adjustment of disputes con- 
sisting of a series of successive steps and stages that 
have been described, is not hortatory or precatory. It is 
legally binding and enforceable, except that an arbitra- 
tion cannot be compelled. The leading decision on this 
subject is Virginian Railway Co. v. System Federation 
No. 40, 300 U.S. 515, in which Mr. Justice Stone (later 
Chief Justice) wrote an historic opinion, speaking for a 
unanimous bench. This case breathed the spirit of life 
into the Railway Labor Act. It overruled the contention 
of a railroad company that there was no duty to negotiate 
pursuant to the notices referred to in the statute. The 
Court held that on the contrary there was an obligation 
enforceable by legal sanctions to act under the various 
provisions of the Act. Specifically the Court ruled that 
it was the duty of the parties to negotiate after notices 
were served, and that this duty was enforceable by judi- 
cial decree. It sustained an order compelling the car- 
rier to do so. On this point Mr. Justice Stone wrote as 
follows (pp. 548, 552): 

The statute does not undertake to compel agree- 
ment between the employer and employees, but it 


does command those preliminary steps without 
which no agreement can be reached. It at least 


1/7 The Railway Labor Act also established a parallel 

~ system for the disposition of another category of con- 
troversies, known as "minor disputes", i.e., disputes 
growing out of grievances or out of the interpretation 
or application of agreements concerning rates of pay, 
rules, or working conditions, as distinguished from 
"major disputes", i.e., controversies concerning what 
agreements should be reached to govern such matters. 
For the purpose of determining minor disputes the 
statute created a National Railroad Adjustment Board, 
whose duty is to hear and decide such disputes, and 
whose decisions are legally binding. Any party to 
such a dispute may refer it to the Adjustment Board, 
Railway Labor Act, Sec. 3, 45 U.S.C. $153. In effect, 
a system of compulsory arbitration was created and 
has been in operation since 1926. 
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requires the employer to meet and confer with the 
authorized representative of its employees to lis- 
ten to their complaints, to make reasonable effort 
to compose differences -- in short, to enter into 
a negotiation for the settlement of labor disputes 
such as is contemplated by $2, First. 


* OK 


The peaceable settlement of labor controversies, 
especially where they may seriously impair the 
ability of an interstate rail carrier to perform 
its service to the public, is a matter of public 


concern. 
OK OK 


The fact that Congress has indicated its purpose 
to make negotiation obligatory is in itself a dec- 
laration of public interest and policy which should 
be persuasive in inducing courts to give relief. 


These views were reiterated in Elgin, J. & E. R. Co. v. 
Burley, 325 U.S. 711, 719, in which Mr. Justice Rut- 
ledge wrote the opinion. 

The present controversy had its inception on Novem- 
ber 2, 1959, when most of the Class I railroads in the 
United States, many of whom are plaintiffs in the present 
action, served notices, pursuant to Section 5 of the Rail- 
way Labor Act, on organizations or railroad employees, 
stating that it was their intention to eliminate numerous 
employees whose services had become unnecessary as a 
result of technological improvements. Specifically if 
was proposed to eliminate firemen on diesel engines in 
freight and yard service, and to reduce the number of 
members of the train crew on numerous runs. On Sep- 
tember 7, 1960, employees’ organizations served coun- 
ter-notices, the purport of which indicated an intention 
to maintain the existing conditions. As soon as the first 
group of notices was served, the remedies prescribed 
by the Railway Labor Act were immediately brought into 
play: negotiations took place; the services of the Media- 
tion Board were invoked; and eventually when aribtra- 
tion was declined, an Emergency Board created and 
made its report. During the intervening period, the 
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President appointed a Special Commission which like- 
wisé made an investigation and presented a report. 

With the creation of the Emergency Board and the 
submission of its report, all the remedies afforded by 
the Railway Labor Act were exhausted without avail. As 
the Supreme Court held in connection with this contro- 
versy, the parties were then relegated to self help in 
adjusting their disputes, Brotherhood of Locomotive Engi- 
neers v. B. & O. R. Co., 372 U.S. 284. In other words, 
the railroads were free to dispense with the services of 
numerous employees in accordance with the proposal 
contained in their notices of November 2, 1959. On the 
other hand, the railroad employees were free to strike. 2/ 


By this time it was August, 1963. The country was 
confronted with the specter of a nationwide railroad 
strike, which would paralyze industry. Disaster and 
havoc were feared. Congress acted expeditiously in or- 
der to stave off such a catastrophe. A Joint Resolution 
was promptly passed, which became law on August 28, 
1963, Public Law No. 88-108, 77 Stat. 129. It command- 
ed a compulsory arbitration of the two principal issues 
in dispute between the parties. 

This enactment expressly prohibited any changes in 
rates of pay, rules, or working conditions covered by the 
groups of notices respectively served by the carriers 
and labor organizations, except by agreement or pur- 
suant to an arbitration award. It explicitly prohibited 
any strike or lock-out (Sec. 1). It directed the creation 
of an Arbitration Board to pass on two issues: the use 
of firemen on other than steam-powered locomotives in 
freight and yard service; and the size and composition of 
train crews (Secs. 2 and 3). Thus, Congress in effect 
ordered a compulsory arbitration of these two basic is- 


27 A brief history of the dispute is contained in the opin- 
ion of this Court in Brotherhood of Locomotive Fire- 


men and Enginemen v. Chicago, B.& Q. Ry. Co., 225 
F. Supp. 11, 14-15. 
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sues. It provided that the arbitration should be conduct- 
ed pursuant to the applicable sections of the Railway 
Labor Act, 45 U.S.C. §§157-159. The award ofthe Board 
was to be binding on the parties. It was to be filed in 
the United States District Court for the District of Co- 
lumbia. It was to be in effect for such period as the Ar- 
bitration Board should determine, but not to exceed two 
years from its effective date, unless the parties agreed 
otherwise. In all other respects, the statute was to ex- 
pire 180 days from the date of its enactment. 

The Arbitration Board, which eventually became known 
as Board No. 282, was constituted as required by the 
Joint Resolution, held hearings, and rendered its award 
on November 26, 1963. The effective date of the award 
was January 25, 1964. Pursuant to its terms, it re- 
mained in effect until January 25, 1966, except that it 
was extended for a couple of months by agreement in re- 
spect to several, though not all, of the organizations of 
employees. 

The pertinent provisions of the award may be sum- 
marized as follows: First, the Board held that firemen 
were no longer necessary on diesel engines in freight or 
yard service, except as to ten percent of the firemen, 
who might be needed for exceptional situations. Never- 
theless, all firemen regularly employed on the effective 
date of the award who had a seniority of ten years or 
more, were to retain their status and were to continue 
in their employment until death, resignation, retirement, 
or discharge for cause. In other words, firemen in this 
group were accorded practically a permanent tenure for 
the period of their working lives. Firemen who had sen- 
ority of between two to ten years were to receive the 
same rights, with the qualification, however, that they 
might be offered other comparable positions for which 
they were or could become qualified. In that event they 
were guaranteed five years' service in their new em- 
ployment. Firemen who had been hired within two years 
prior to the effective date of the award were not to be 
entitled to retain their employment or senority rights, 
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but if their services were terminated, they were to re- 
ceive a lump sum termination allowance. 

The second issue determined by the Board was to fix 
the size of train crews, referred to in the parlance ofthe 
industry as "crew consist". No change was to be made 
in any stipulated number of members of train crews ex- 
cept by agreement or pursuant to the provisions of the 
award. Any party was permitted to give notice of a pro- 
posed change and if no agreement was reached, the is- 
sue could be referred by either party for decision toa 
Special Board of Adjustment, to be created in the man- 
ner prescribed by the award. A series of specific and 
concrete principles were formulated and prescribed by 
the award to be followed by these special tribunals. 

There has been considerable activity pursuant to the 
award. Numerous firemen with less than two years' 
tenure have been separated from the service and re- 
ceived separation allowances. Many firemen who had 
been employed for periods from two to ten years have 
been offered other comparable jobs. Some of these men 
have accepted these offers. Others have declined to do 
so. In that event the termination of their employment 
was accompanied by a separation allowance. Some of 
the firemen who had more than ten years experience, in 
the natural order of events, retired, resigned, or died. 
It is not disputed that there has been a considerable re- 
duction in the number of firemen working in freight and 
yard service on diesel engines. Undoubtedly, many still 
remain, even though the Board held that all but ten per- 
cent of the firemen were surplusage. So, too, numerous 
steps were taken pursuant to the award which resulted 
in the reduction of the size of train crews on many train 
runs throughout the country. 

The question now arises what is the effect of the ter- 
mination of the effectiveness of the award, and what may 
the parties do as a result of the fact that the effective 
period of the award has come to an end. Both the award 
and the special Act of Congress are silent on this point. 
There are several possible constructions of the Act in 


48 


this regard. It is urged in behalf of the labor organiza- 
tions that the moment the effectiveness of the award 
comes to an end, it must be deemed a nullity and the 
status quo that existed before the passage of the Joint 
Resolution of August 28, 1963, is restored. That status 
quo is, as urged by counsel for the labor organizations, 
that the rules, rates of pay, and working conditions that 
existed prior to the service of the notices of 1959 and 
1960, respectively, came back in effect, and that parties 
may resort to self help to compel their enforcement. In 
other words, it is contended that labor organizations 
may call a strike unless the railroads re-hire the same 
number of firemen that they had in service previously to 
August 28, 1963, and restore the size of every traincrew 
all over the country to the size prevailing prior to that 
date. Were such a construction to be adopted, every- 
thing that has been accomplished by the award would be 
wiped out except that the fatal day will have been post- 
poned for two years. 

As heretofore stated, many employees have been dis- 
charged and many jobs have been abolished. It would 
seem unreasonable to construe the Act of Congress and 
the award made pursuant to it, as requiring restoration 
of these positions and a re-hiring of thousands of em- 
ployees. More than that, if the award becomes a nullity, 
the permanent tenure that was granted by the award to 
large groups of employees would be wiped out. The 
vested rights of an unknown number of employees, pro- 
bably large, would be immediately destroyed. This is 
particularly true of the firemen who had more than ten 
years' service. Their lifetime security would be abro- 
gated. A question would arise whether the firemen who 
had accepted comparable jobs with a guaranty of five 
years' employment, would have a right to insist on the 
guaranty. Any employee who was re-hired would have 
to pay back the severance allowance that he had received. 
Such would be the logical result if the defendants’ con- 
tention were adopted. As a matter of fact, it would pro- 
bably be impossible to find immediately a sufficient num- 


ber of qualified employees to fill the requirements that 
would be artificially created. Surely Arbitration Board 
No. 282, composed of eminent and experienced men, 
could not have contemplated that its work would go for 
naught, and that the permanent rights accorded by it to 
thousands of employees would be destroyed at the end 
of the two-year period. The conclusion is inescapable 
that the construction urged by the labor organizations is 
unreasonable and would defeat the very purpose of the 
legislation and of the award. The Court rejects it. 

The doctrine that all statutes should receive a sensi- 
ble and reasonable construction 3/ is equally applicable 
to the award involved in this case. This Court is of the 
opinion and concludes that the results of the termination 
of the effective period of the award of Board 282, are as 
follows. 

No further steps may be taken under the award by 
either side after its termination date. Thus the rail- 
roads may not discharge any more firemen pursuant to 
the provisions of the award, and they may not initiate 
proceedings under the award for changing the size and 
composition of train crews on specified runs. They may 
not take any other steps under the award. So, too, no 
new privileges may accrue to employees under the terms 
of the award. On the other hand, what has been accom- 
plished under the award remains and is not to be nulli- 
fied or wiped out. Any rights that became vested under 
the award while it was in effect, remain vested. Thus, 
the firemen with seniority of more than ten years, who 
were granted a permanent status for their working lives, 
retain that status. It is not annulled. The firemen who 
accepted comparable jobs with a guaranty of five years’ 
employment, preserve the guaranty. Members of train 
crews who were accorded permanent status under the 
award do not relinquish it. The employees who have re- 
ceived severance pay may retain the money. They are 


3/ United States v. Kirby, 74 U.S. 482. United States v. 


American Trucking Ass'ns., 310 U.S. 534. 


50 


under no obligation to refund it, as they might have been 

were the award to be regarded as a nullity. If the award 

were a nullity, a serious question would arise whether an 
action in quasi-contract for money had and received un- 

der a mutual mistake, might not lie in behalf of the car- 

riers against all former employees who received sever- 
ance pay. 


On the other hand, the carriers have a right to main- 
tain the status that existed on the date of the termination 
of the award. The vacancies caused by the separation of 
firemen and members of train crews pursuant to the 
award, may remain unfilled. To require the railroads 
to go out and immediately find qualified employees to 
fill the places that have been abolished would be not only 
unreasonable, but would lead to an absurdity. 

The Court is further of the opinion that the steps 
taken under the award have resulted in the creation of a 
new status. The fact thatthe arbitration was compulsory 
rather than voluntary does not affect the problem. The 
award of the compulsory arbitration for this purpose 
must be regarded as taking the place of an agreement 
within the meaning of the Railway Labor Act. The Act 
should receive a liberal construction. The parties have 
arrived at a new plateau as a result of the proceedings 
under the award. 

The conclusion is inescapable that since a new status 
has been created under the Act, neither side may take 
any unilateral action or resort to self help. The car- 
rier may not change rates of pay, rules, or working con- 
ditions, including size of train crews, employment of 
firemen, etc., and, on the other hand, the employees 
may not call a strike or use other coercive measures in 
order to enforce their demands. If either side desires 
to bring about any change in the arrangements resulting 
from the award, it must initiate proceedings by serving 
notices under Section 5 of the Railway Labor Act and ex- 
haust each step in the procedure prescribed by that stat- 
ute. The status existing prior to the award is not re- 
stored. 
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Manifestly the Arbitration Board construed the Act as 
authorizing it to provide for the creation of rights during 
the effective period of the award that would endure there- 
after. It is an elementary principle of statutory construc- 
tion that the interpretation of a statute by the administra- 
tive agency that administers it, is to be accorded great 
weight and should ordinarily be accepted unless obvious- 
ly erroneous or unreasonable. 

In view of these considerations, any threatened strike 
may be enjoined and reciprocally the carriers may be re- 
quired by judicial decree to submit to the invocation of 
remedies provided by the Act. 

A question was raised by counsel as to the status of 
the notices that some of the employees' organizations 
have served during the effective period of the award. 
The Court is of the opinion and concludes that such no- 
tices may not be deemed effective as of a date prior to 
the termination of the award. It would be a futile ges- 
ture, however, to require the parties to serve new no- 
tices. A reasonable interpretation of the situation is 
that the notices that have been served may remain, but 
that they become effective only on the day after the ter 
mination of the award. The various proceedings under 
the Railway Labor Act need not be initiated until after 
that time. 

The second question to be determined as a result of 
this hearing, is whether the Norris-LaGuardia Act, 29 
U.S.C. §107 bars the granting of an injunction against a 
strike, and whether any provision of that Act is applica- 
ble to an application for such an injunction. At the out- 
set it may be stated that an injunction against a strike 
may be properly granted to maintain the status quo, 
while the parties pursue the various steps of negotiation, 
mediation, or arbitration provided by the Railway Labor 
Act. Such an injunction is one of the means which the 
courts may invoke to enforce the provisions of the Rail- 
way Labor Act. Equity decrees of other typesmay like- 
wise be employed for similar purposes. 

Thus it was said by Circuit Judge Friendly for the 
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Second Circuit, in Manning v. American Airlines, Inc., 
329 F. 2d 32, 34: 

The propriety of an injunction to enforce the 
then unique provisions of the Railway Labor Act 
for maintaining the status quo while the parties to 
a labor dispute pursue various stages of negotia- 
tion, mediation or arbitration, was established 
long ago. 


In Virginian Railway Co. v. System Federation No. 40, 
300 U.S. 515, 562-563, which has already been discussed 


in some detail, it was held in an opinion by Mr. Justice 
Stone that the Railway Labor Act supersedes the Norris- 
LaGuardia Act in the sense that the provisions of the 
Railway Labor Act ''cannot be rendered nugatory by the 
earlier and more general provisions of the Norris-La 
Guardia Act". 

In Brotherhood of Railroad Trainmen etal. v. Chicago 
R. & I. R. Co., 353 U.S. 30, in which Mr. Chief Justice 
Warren delivered the opinion for a unanimous Court, it 
was expressly held that the use of injunctive relief to 
vindicate the processes of the Railway Labor Act, is 
authorized, and that the specific provisions of the Rail- 
way Labor Act take precedence over the more general 
provisions of the Norris-LaGuardia Act (pp. 41-42). A 
similar conclusion was reached in Brotherhood of Loco- 
motive Engineers et al v. Louisville & N.R. Co., 373 
U.S. 33, 39. 

The defendants rely on two cases, which however are 
clearly distinguishable. In Brotherhood of Railroad 
Trainmen v. Toledo, P. & W. R. Co., 321 U.S. 50, it was 
held that a railroad was not entitled to an injunction 
against a strike if it declined to subject itself to one of 
the remedies accorded by the Railway Labor Act, in that 
case the machinery for voluntary arbitration. In Order 
of Railroad Telegraphers v. Chicago & N. W. R. Co., 
362 U.S. 330, it was held that there was no basis for en- 
joining a strike at the behest of railroad that had dec- 
lined to negotiate, because of an erroneous view as to 
whether it was under a duty to negotiate concerning the 
subject matter involved in the dispute. 
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This Court finds no basis for holding that some of 
the provisions of the Norris-LaGuardia Act may be ap- 
plicable while others may not be. This Court reaches 
the conclusion that no provision of the Norris-LaGuar- 
dia Act applies to an action or an application for an in- 
junction against a strike of railroad employees if the 
defendants have failed to fulfill their obligations under 
the Railway Labor Act. 

The conclusions reached by this Court in this opin- 
ion will be embodied in the final judgment to be entered 
after the trial of this action. 


/s/ Alexander Holtzoff 
United States District Judge. 
March 3, 1966. 


[Filed Mar. 17, 1966] 
ORDER AMENDING PRETRIAL ORDER 


Pursuant to the consent of the parties, by and through 
counsel, and upon due deliberation, it is hereby ordered 
that paragraph (6) of the Pretrial Order dated and en- 
tered in this cause on January 27, 1966, as amended by 
paragraph (1) of the Order Amending Pretrial Order and 
Extending Temporary Restraining Order dated and en- 
tered in this cause on February 25, 1966, is further 
amended to provide that the trial upon the Complaint 
shall commence on March 25, 1966. 


/s/ Alexander Holtzoff 


United States District Judge 
Dated: 


March 17, 1966 


[Filed Mar. 23, 1966] 


ORDER 


Upon oral motion of the plaintiffs, by and through 
counsel, and it appearing to the Court that for the con- 
venience of the parties a separate trial herein should be 
ordered for all claims by the plaintiffs against the de- 
fendant Order of Railway Conductors and Brakemen, 

IT IS HEREBY ORDERED, that all claims by the plain- 
tiffs against the defendant Order of Railway Conductors 
and Brakemen be, and they hereby are, set for separate 
trial on April 19, 1966. 

Dated: March 23, 1966. 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed Apr. 12, 1966] 


EXHIBITS TO AFFIDAVIT OF 
W. D. QUARLES, JR. 


EXHIBIT A 


BROTHERHOOD OF RAILROAD TRAINMEN 
Atlantic Coast Line R. R. 
Florence, South Carolina 29501 


July 6, 1965 
5635-System 
Mr. W. D. Quarles,Jr., 
Director of Labor Relations 


Atlantic Coast Line Railroad Company 
Jacksonville, Florida 32202 


Dear Sir: 


The undersigned, representative of the road trainmen 
of the Atlantic Coast Line Railroad, under existing agree- 
ments between management and the Brotherhood of Rail- 
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road Trainmen, has been authorized, under the laws and 
rules of procedure of the organization, to submit to you 
notice of desire to change, effective January 26, 1966, 
the said agreements as set forth below: 

"Effective January 26, 1966, a rule shall be in- 
serted in the respective agreements between the 
parties applying to road trainmen which will pro- 
vide that crews in all classes of road train service 
shall consist of not less than two (2) trainmen." 


Therefore, in accordance with the provisions of the 
Railway Labor Act, as amended, and current agree- 
ments covering rates of pay, rules and working condi- 
tions of the employees herein covered, you will please 
accept this as formal notice of our desire to change the 
said agreements as set forth above. 

Please reply to this proposal in writing to the under- 
signed General Chairman within ten days, fixing date 
within the provisions of the Railway Labor Act when con- 
ference with you may be had for the purpose of discus- 


sing these matters. 


Very truly yours, 


R. C. Jordan 
General Chairman 


cc: Mr. C. Luna, President 
Brotherhood of RR Trainmen 


EXHIBIT C 


ATLANTIC COAST LINE RAILROAD COMPANY 
Jacksonville, Florida 32202 


July 8, 1965; 


Mr. R. C. Jordan, General Chairman 
Brotherhood of Railroad Trainmen 
P. O. Box 1384 

Florence, South Carolina 


Dear Sir: 


This will acknowledge receipt of request contained 
in your letter of July 6, 1965, of desire to change the 
existing agreement covering train service employees 
represented by the Brotherhood of Railroad Trainmen, 
as follows: 

"Effective January 26, 1966, a rule shall be insert- 
ed in the respective agreements between the par- 


ties applying to road trainmen which will provide 
that crews in all classes of road train service 


shall consist of not less than two (2) trainmen." 


Public Law 88-108 and Arbitration Award No. 282 
clearly provide that awards of crew consist special 
boards of adjustment or agreements reached pursuant 
to Section III of the Arbitration Award remain in effect 
unless or until changed pursuant to notices served under 
Section 6 of the Railway Labor Act, which notices may 
be served by either party after the expiration of the date 
specified in the Award. 

Your organization and this carrier are parties to the 
Award of Arbitration Board No. 282. Your attention is 
directed to Part A(2) of Section II of that Award, which 
provides as follows: 

"No change shall be made in the scope or applica- 
tion of rules in effect immediately prior to the ef- 
fective date of this Award, whether established by 
agreement, interpretation, or practice, which re- 
quire a stipulated number of trainmen (assistant 
conductors, ticket collectors, baggagemen, brake- 
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men, or flagmen) in any class of road service, in- 
cluding all miscellaneous and unclassified serv- 
ices, or which require a stipulated number of 
brakemen or helpers in any class of yard, trans- 
fer, or belt line service, including all miscellane- 


ous yard services, except by agreement, or pur- 
suant to the provisions CP ine Swan Tundees 
scoring added) 

It is the carrier's position that until the expiration of 
the date specified in the Award, Part A(3) of Section III 
of the Award provides the only procedure for the serving 
of a notice by either party in connection with request for 
a change in the crew consist; therefore, the above-quoted 
request regardless of the fact that the request contem- 
plates an effective date of January 26, 1966, is prema- 
ture and improper and cannot be accepted. 


Very truly yours, 
W.D. Quarles, Jr. 


EXHIBIT E 


BROTHERHOOD OF RAILROAD TRAINMEN 
Florence, South Carolina 29501 


July 14, 1965 
5635 -System 
Mr. W. D. Quarles, Jr., 
Director of Labor Relations 


Atlantic Coast Line Railroad Company 
Jacksonville, Florida 32202 


Dear Sir: 


This is in reply to your letter of July 8, 1965 relative 
to our formal Section 6 notice of July 6, 1965, in which 
we stated our desire to change the existing agreements 
covering Road service employees represented by this 
organization to become effective January 26, 1966. 
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We have reviewed very carefully your position as to 
the propriety of our notice, and this is to advise that we 
disagree. There is nothing whatever in either Public 
Law 88-108 or the Award of Arbitration Board 282 which 
restrains or prohibits us from serving a new notice on 
this subject as a new dispute under the Railway Labor 
Act,and we are fully within our rights in presenting this 
request to you at this time for handling under the Act. 

In the last paragraph of your letter, you imply that 
you are refusing to accept the notice, and you have failed 
to set a date for conference. If this means that you are 
considering a refusal to confer on our Section 6 notice, 

I would remind you of the following: 


The Congress intended that the parties who were af- 
fected by Public Law 88-108 shall, regardless of any of 
the provisions of that law or in the Arbitration Award, 
continue to bargain under the procedures of the Railway 
Labor Act, not only on the issues covered by the law, but 
likewise on any new disputes which arose between them. 


Secretary of Labor W. Willard Wirtz, testifying on this 
point before the House Committee on Interstate and For- 
eign Commerce in the consideration of H. J. Res. 565, 
page 81of the transcript of hearings, stated: 


"MR. BROYHILL. I think you have stated that this 
legislation covers only the present controversy. 
Would it be possible for new disputes between the 
two parties to arise and result in a shutdown de- 
spite this joint resolution or does section 6 pre- 
vent this ? 


"SECRETARY WIRTZ. Section 6 does not prevent 
that. There is no setting aside of the procedures 
of the Railway Labor Act. There is only the pro- 
vision that in the implementation of those proce- 
dures, really, as far as these two sets of propo- 
sals are concerned, they will come within this 
procedure. 


"MR. BROYHILL. Then if a new dispute did arise, 
it would not be affected in any way by the legisla- 
tion you are proposing ? 


"MR. WIRTZ. That is right.” 
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Our Section 6 notice of July 6, 1965 constitutes a new 
dispute and is a proper notice under the Railway Labor 
Act. The representatives of the parties on this railroad 
property are obligated under the Act to conduct them- 
selves accordingly, and we respectfully repeat our re- 
quest that you name a date within the provisions of the 
Railway Labor Act when conference with you may behad 
for the purpose of discussing these matters. Please ad- 
vise promptly. 


Yours very truly, 


/s/ R. C. Jordan 
General Chairman 


ce: Mr. Charles Luna, President, BRT 


EXHIBIT G 


ATLANTIC COAST LINE RAILROAD COMPANY 
Jacksonville, Florida 32202 


July 16, 1965 


Mr. R. C. Jordan, 

General Chairman, 

Brotherhood of Railroad Trainmen, 
P. O. Box 1384, 

Florence, South Carolina. 


Dear Sir: 


This has reference to your letter of July 14, 1965, 
in reply to mine of July 8, concerning your purported 
Section 6 notice of July 6, 1965, relating to crew consist 
covering yard service employees. 

I have carefully reviewed your letter and am of the 
view that the arguments contained therein are not ad- 
dressed tothe objections to the notice stated in my letter 
of July 8, but relate to extrinsic and unrelated matter. 
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The procedures provided in the Railway Labor Act for 
the handling of Section 6 notices are not compatible with 
the provisions of the Award of Arbitration Board No. 282 
and cannot be made operative with respect to subject 
matter covered by the Award until the expiration of the 
two-year period referred to in Part IV of the Award. 
Pending that date, the only procedures available to the 
parties with respect to proposed changes in agreements 
relating to the subject matter covered by the Award is 
that appearing in Section III of the Award, quoted in the 
carrier's letter of July 8, 1965, namely, "by agreement, 
or pursuant to the provisions of this Award." 

The proposed changes incorporated in the Section 6 
notice cannot be effectuated pursuant to the "provisions 
of this Award" and the carrier declines to agree to such 
changes. 


Yours very truly, 


EXHIBIT J 


ATLANTIC COAST LINE RAILROAD COMPANY 
Jacksonville, Florida 32202 


August 9, 1965 


Mr. Thomas A. Tracy, 
Executive Secretary, 
National Mediation Board, 
Washington, D. C. 20572 


Dear Mr. Tracy: 


Please refer to your letter dated August 2, 1965, in 
which you advise that your Board is in receipt of an ap- 
plication for mediation from the Brotherhood of Railroad 
Trainmen covering a dispute between that organization 
and this Carrier on the following subject: 

"Employees' Section 6 notices of July 6, 1965, re- 


questing crew consist agreement and carrier's 
refusal to confer on organization's request.” 
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Public Law 83-108 and Arbitration Award No. 282 
clearly provide that awards of crew consist special 
boards of adjustment or agreements reached pursuant 
to Section III of the Arbitration Award remain in effect 
unless or until changed pursuant to notices served under 
Section 6 of the Railway Labor Act, which notices may 
be served by either party after the expiration of the date 
specified in the Award. An Award of Special Board of 
Adjustment was rendered on this property on November 
24, 1964, pursuant to Arbitration Award No. 282. 

The Brotherhood of Railroad Trainmen and this Car- 
rier are parties to the Award of Arbitration Board No. 
282 and your attention is directed to A(2) of Section I 
of that Award which provides as follows: 

"No change shall be made in the scope or applica- 
tion of rules in effect immediatly prior to the ef- 
fective date of this Award, whether established by 
agreement, interpretation, or practice, which re- 
quire a stipulated number of trainmen (assistant 
conductors, ticket collectors, baggagemen, brake- 
men, or flagmen) in any class of road service, 
including all miscellaneous and unclassified serv- 
ices, or which require a stipulated number of 
brakemen or helpers in any class of yard, trans- 
fer, or belt line service, including all miscella- 
neous yard services, except by agreement, or pur- 


Suant to the provisions of this Award." (Under- 
scoring aT 


It is this Carrier's position that until the expiration 
of the date specified in the Award, Part A(3) of Section 
Il of the Award provides the only procedure for the 
serving of a notice by either party in connection with 
request for a change in the crew consist; therefore, the 
organization's notice regardless of the fact that it con- 
templates an effective date of January 26, 1966, is pre- 
mature and, therefore, improper. 

In view of the foregoing, it is this Carrier's firm po- 
Sition that the application for mediation from the Broth- 
erhood of Railroad Trainmen is improper, and Carrier 
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respectfully requests your Board to deny the applica- 
tion. 


Very truly yours, 


/s/ W.D. Quarles, Jr. 


EXHIBIT C-1 


March 14, 1964. 
BRT/SSM/7 -6-65 
Mr. R. C. Jordan, 
General Chairman, 
Brotherhood of Railroad Trainmen, 
P. O. Box 1384, 
Florence, South Carolina. 


Dear Sir: 


This has reference to our previous correspondence 
concerning your purported Section 6 notice of July 6, 
1965, relating to crew consist, including our letter of 
December 23, 1965, in which we gave notice of a pro- 
posal to revise and supplement crew consist agree- 
ments now in affect to be considered and progressed 
concurrently with your proposal of July 6, 1965. 

As you know, we have maintained that the service 
and progession under the Railway Labor Act of any no- 
tice concerning the subject matter of the Award of Ar- 
bitration Board No. 282 is premature and void if served 
and progressed prior to the expiration of that award, and 
we have not waived our position in that regard. In The 
Akron & Barberton Belt Railroad Company, et al. v. _ 
Brotherhood of Railroad Trainmen, et al., Civil Action 
No. 142-06, the United States District Court for the Dis- 
trict of Columbia ruled on this issue in an opinion by 
Judge Alexander Holtzoff, dated March March 3, 1966, 
as follows: 


"A question was raised by counsel as to the status 
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of the notices that some of the employees' organi- 
zations have served during the effective period of 
the Award. The Court is of the opinion and con- 
cludes that such notices may not be deemed ef- 
fective as of a date prior to the termination of the 
Award. It would be a futile gesture, however, to 
require the parties to serve new notices. A rea- 
sonable interpretation of the situation is that the 
notices that have been served may remain, but that 
they become effective only on the day after the 
termination of the Award. The various proceed- 
ings under the Railway Labor Act need not be ini- 
tiated until after that time." 


The Award of Arbitration Board No. 282 expired on 
January 25, 1966, insofar as it applied to this carrier 
and its employees represented by the Brotherhood of 
Railroad Trainmen. The aforesaid ruling by Judge Holt- 
zoff establishes that your notice of July 4, 1965, was pre- 
mature and ineffective to invoke the precedures of the 
Railway Labor Act prior to January 26, 1966. That no- 
tice must be deemed to have been served as of January 
26, 1966, for purposes of Section 6 of the Railway Labor 
Act and the conferences required by Section 6 must be 
held after that date. This is also true, of course, with 
respect to our notice of December 23, 1965. 

We propose, consequently, that the initial conference 
under Section 6 of the Railway Labor Act on your pro- 
posal and the carrier's proposal be held concurrently at 
Jacksonville, Fla., March 22, 1966, at 2:30 p.m., in my 
office. 

Please acknowledge receipt of this letter and advise 
as to whether the organization is agreeable to the date 
and time for holding the preliminary conference. 


Yours very truly, 


C. E. Mervine, Jr. 


EXHIBIT D-1 


NATIONAL MEDIATION BOARD 
Washington, D.C. 20572 


March 15, 1966 


Mr. J. E. Wolfe, Chairman 
National Railway Labor Conference 
Room 474, 517 West Adams Street 
Chicago, Illinois 60606 


Mr. Charles Luna, President 
Brotherhood of Railroad Trainmen 
1528 Standard Building 

Cleveland, Ohio 44113 


Mr. Francis M. Shea 
Shea & Gardner 

734 Fifteenth Street, N.W. 
Washington, D. C. 20005 


Mr. Milton Kramer 
Schoene & Kramer 

1625 K Street, N. W. 
Washington, D. C. 20006 


Re: Cases A-7520 & A-7520 Sub 1, 
ACL - BRT 


Gentlemen: 


This matter came on for hearing, pursuant to tele- 
graphic advice of hearing dated March 9, 1966, on the 
question as to the procedural status Cases A-7520 and 
A-7520 Sub 1, ACL-BRT. 

All parties were present in person or represented. 
The full membership of the National Mediation Board 
was present and participated. 

Having heard the arguments of counsel and having 
reviewed the records applicable to this case, and being 
fully advised, the National Mediation Board finds that 
the Carrier has not sustained its position with regard to 
the viability of the above-referenced Section 6 Notices 
and its contention that initial conferences on the prop- 
erty with regard to subject matter thereof must begin 
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de novo. Therefore, the Board is once again scheduling 
mediation of these cases. 

Mediator Lane will be at the Mayflower Hotel, Jack- 
sonville, Florida, Tuesday, March 22, 1966, at 2:00 P.M. 
prepared to further assist the parties. Please advise 
who will represent you. 

By order of the NATIONAL MEDIATION BOARD. 


/s/ Thomas A. Tracy 
Executive Secretary 


EXHIBIT E-1 


SHEA & GARDNER 
734 Fifteenth Street, N. W. 
Washington, D.C. 20005 


March 16, 1966 


Mr. Leverett Edwards, Chairman, 

Mr. Howard G. Gamser 

Mr. Francis A. O'Neill, Jr. 

Members of the National Mediation Board 
1230 16th Street, N.W. 

Washington, D. C. 


Gentlemen: 


Re: Cases A-7520 and A-7520, Sub 1 
ACL - BRT 


We have received by order of the National Mediation 
Board a communication from its Executive Secretary 
denying our position that further mediation at this time 
between the Brotherhood of Railroad Trainmen and sev- 
eral designated railroads is improper, onthe ground that 
the District Court has held authoritatively that the Sec- 
tion 6 notices could become effective only after the ex- 
piration of the Award, and that the initial conferences 
are required to be held following that expiration date. 

It is unclear to us from the communication received 
from your Executive Secretary as to whether you differ 
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from our view as to the District Court's holding or 
whether you have concluded that regardless of the Dis- 
trict Court's holding it is your intention to proceed with 
mediation. I assume that you would not wish to put your- 
self into square conflict with the District Court. Istated 
in the course of argument that I assumed that the only 
issue was as to the meaning of the District Court's 
Opinion and that the Board would bow to an authorita- 
tive determination by the Court. The Board appeared 

to acquiesce in this statement of the issue. If the Board 
will clarify its decision on this point, we will take the 
matter up promptly with Judge Holtzoff and seek an ex- 
plicit determination directed to the situation presented 
by Cases A-7520 and A-7520, sub 1. 

In the meantime, as a matter of comity it seems to 
us that the Board should be willing to stay further media- 
tion. If we are correct in our interpretation of the 
Court's views, mediation at this time does not further 
exhaustion of the procedures required by the Railway 
Labor Act and will serve nouseful purpose. Certainly 
it would appear desirable to avoid direct conflict be- 
tween the Court and the National Mediation Board. We 
therefore request that such a stay be granted. 


Sincerely yours, 
/s/ Francis M. Shea 


cc: Mr. J. E. Wolfe 
Mr. Charles Luna 
Mr. Milton Kramer 


EXHIBIT G-1 


BROTHERHOOD OF RAILROAD TRAINMEN 
Florence, South Carolina 


March 21, 1966 
5635-System 
5830-System 

Mr. C. E. Mervine, Jr. 

Director of Personnel 

Atlantic Coast Line Railroad Company 

500 Water Street 

Jacksonville, Florida 32202 


Dear Sir: 


This will acknowledge your letter of March 14, 1966, 
File BRT/SSN/7-6-65, which has reference to our pre- 
vious communications concerning our Section Six No- 
tice of July 6, 1965 and your Section Six Notice of De- 
cember 23, 1965 (which have been assigned Mediation 
Dockets A-7520: A-7520-Sub-1), relating to crew con- 


sists. 

This is to advise that we consider these disputes have 
already been duly and legally advanced to Mediation un- 
der the procedures of the Railway Labor Act and we are 
prepared to continue mediation sessions as soon as 
your Representative will meet with the assigned Media- 
tor. 

We do not agree with your position that our requests 
were premature nor do we regard the alleged "ruling" 
by Judge Holtzoff on an issue which was only raised 
during a preliminary hearing on other issues as pro- 
perly constituting any conclusive decision in this re- 
gard. To the contrary, the National Mediation Board 
has now ruled that these disputes are properly in media- 
tion and will proceed with these disputes on our prop- 
erty. 

Under these circumstances, we stand ready to co- 
operate with the National Mediation Board, pursuant to 
the provisions of the Railway Labor Act, and shall ex- 


68 


pect the Carrier Representative, whoever he may be, to 
do the same. 


Yours very truly, 


/s/ R. C. Jordan 
General Chairman 


cc: Mr. Charles Luna, President, BRT 
Mr. J. E. Harden, Jr., VG-GGC 
Mr. J. T. Camp, S-GGC 


EXHIBIT H-1 
March 28, 1966-- 


Mr. R. C. Jordan, 

General Chairman, 

Brotherhood of Railroad Trainmen, 
P. O. Box 1384, 

Florence, South Carolina. 


Dear Sir: 


This refers to your letter of March 21, 1966, wherein 
you reply to my request for an initial conference ‘respect- 
ing your Section 6 notice of July 6, 1965 and our notice 
of December 23, 1965, on the subject of crew consist. 

You state in answer to our suggestion that we hold 
such a conference that: 


"We do not agree with your position that our 
requests were premature nor do we regard the 
alleged ‘ruling’ by Judge Holtzoff on an issue 
which was only raised during a preliminary 
hearing on other issues as properly constituting 
any conclusive decision in this regard." 

Obviously, your letter is a declination of our request for 
an initial conference on the matters mentioned above, and 
we shall consider it as such. Your grounds for so dec- 
lining as initial conference are that Judge Holtzoff's rul- 
ing is a preliminary one and is not as yet final. In that 
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respect, I remind you that Judge Holtzoff concluded his 
March 3 opinion by stating the following: 

"The conclusions reached by this court in this 
opinion will be embodied in the final judgment to 
be entered after the trial in this action." 

The above-quoted statement makes it clear that Judge 
Holtzoff has ruled on the impropriety of progressing 
your July 6, 1965 notice as well as ours prior to January 
26, 1966. It is also clear that if these notices are to be 
progessed in accordance with the Railway Labor Act an 
initial conference now must be held. 

However, as you point out, the court's conclusions 
have not been incorporated in a final judgment. In that 
respect we will review our request for an initial confer- 
ence immediately after a final judgment is ordered. I 
wish to make it clear that if at that time you again dec- 
line our request for an initial conference, such action 
shall be construed as an abandonment of your Section 6 


notice of July 6, 1965. 

You also state that the National Mediation Board has 
ruled that these disputes are properly in mediation. I 
am advised that the Board has not so ruled; however, 
even if it had, such ruling could hardly take precedence 
over the judgment of a United States Court of competent 
jurisdiction. 


Very truly yours, 
C. E. Mervine, Jr. 


[Filed Apr. 29, 1966] 


EXHIBITS TO SUPPLEMENTAL AFFIDAVIT 
OF W. D. QUARLES, JR. 


EXHIBIT A_ 


WESTERN UNION 
Telegram 


1966 Apr 6 PM 3 01 


J E Wolfe, Chairman National Railway Lbor Conference 
517 West Adams St Rm 474 Union Station Chgo 
Mediator will be in Chicago, Illinois Tuesday 4-19, to 
commence mediation NMB Cases A-7515 and A-7515- 
Sub 1, BRT and Chicago Burlington and Quincy Railroad. 
You will be advised name of Mediator assigned later. 
Please advise who will represent you. 
Joint Wolfe, Egbers, Hallmann and Luna 
Thomas A Tracy Executive Secretarys National 
Mediation Board 


Page 2 
1966 Apr 6 PM 3 39 


J E Wolfe Chairman Natl Rwy Labor Conf 
Room 474 Union Station 517 West Adams St Chgo 
Mediator will be in St Paul Minnesota, Tuesday 4-19 to 
commence mediation of NMB Cases A-7548 and A-7548- 
Sub 1 BRT and Northern Pacific Railway. You will be 
advised name of Mediator assigned Iter. Please advise 
who will represent you. Joint Wolfe, Hare, Hallmann 
and Luna. 

Thomas A Tracy Executive Secy National Board. 


Page 3 
1966 Apr 6 PM 3 01 


J E Wolfe, Chairman National Rwy Labor Conf 
Room 474 Union Station 517 West Adams St Chgo 
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Mediator will be in Louisville, Kentucky, Tuesday 4-19, 
to commence mediation NMB Cases A-7539 and A-7539- 
Sub 1, BRT and Kentucky & Indiana Terminal Railroad. 
You will be advised name of Mediator assigned later. 
Please advise who will represent you. Joint Wolfe, 
Hawkins, MacGill and Luna 

Thomas A Tracy Executive Secy National Mediation 
Board 


Page 4 
1966 Apr 6 PM 3 


J E Wolfe, Chairman 
National Railway Labor Conference 

Room 474 Union Sta 517 West Adams St Chgo 60606 
Mediator will be in Washington, D. C., Tuesday, 4-19 to 
commence mediation NMB cases A1678 and A-7678-Sub- 
1 and A-7679 and A-7679-Sub-1, BRT and Southern Rail- 
way Company, et al. You will be advised name of Medi- 
ator assigned later. Please advise who will represent 
you. Joint Wolfe, Tolleson, MacGill and Luna 

Thomas A Tracy Executive Secretary National Media- 
tion Board 


EXHIBIT B 
WESTERN UNION TELEGRAM 


Chicago, Illinois, April 12, 1966 


Thomas A. Tracy, Leverett Edwards, 

Exec. Secy., Chairman 

National Mediation Board, National Mediation Board, 
1230 - 16th Street, NW, 1230 - 16th Street, NW, 
Washington, D. C. Washington, D. C. 


Francis A. O'Neill, Jr. Howard G. Gamser, 
Member, Member, 

National Mediation Board, National Mediation Board, 
1230 - 16th Street, NW, 1230 - 16th Street, NW, 
Washington, D. C. Washington, D.C. 


Hon. W. W. Wirtz, 
Secretary of Labor, 
Washington, D. C. 


Re. Your Western Union messages, all dated April 6, 
Cases A-7539 and A-7539 Sub 1, BRT and Kentucky & 
Indiana Terminal Railroad; A-7678, A-7678 Sub 1, A- 
7679 and A-7679 Sub 1, BRT and Southern Railway Sys- 
tem; A-7548 and A-7548 Sub 1, BRT and Northern Paci- 
fic Railway; A-7515 and A-7515 Sub 1, BRT and Chicago, 
Burlington and Quincy Railroad. There is nothing to 
distinguish the handling of these cases and the handling 
of disputes involving Missouri Pacific, Atlantic Coast 
Line, Louisville and Boston and Maine. There have been 
no negotiations or mediation subsequent to the expiration 
of award 282 on January 25, 1966. We now have final 
judgment by the United States District Court for the Dis- 
trict of Columbia in the matter of procedure following 
the expiration of award 282. The Court said quote No- 
tices of Proposed changes in crew-consist rules served 
pursuant to Section 6 of the Railway Labor Act, between 
January 25, 1964 and January 25, 1966, by a defendant . 
upon a plaintiff or by a plaintiff upon a defendant, did not 
before effective under the Railway Labor Act until Jan- 
uary 26, 1966 -- the day after the expiration of the award 
by Arbitration Board 282 end quote. None of the manda- 
tory procedural requirements of the Railway Labor Act 
have been fulfilled as required by this judgment of the 
Court. Therefore, mediation is premature. As before 
stated this matter is now before the District Court for 
the District of Columbia for clarification. The National 
Railway Labor conference or the appropriate Regional 
Conference Committee will not be available on April 19 
to participate in the Mediation Proceedings suggested in 
your Western Union telegrams above referred to. Orig- 
inal members National Mediation Board, Copy Secretary 
W.W. Wirtz. 


EXHIBIT C 


WESTERN UNION 
Telegram 


1966 Apr 14 


J E Wolfe, Chairman National Railway Labor Confer- 
ence, Rm 474 Union Station 517 West Adams St Chgo 
Mediation scheduled for April 19, 1966 re cases A-7515 
and A-7515 sub 1 is hereby canceled. Joint Wolfe, Eg- 
bers, Hallmann, Luna and Switzer 

Thomas A Tracy Exec Secy National Mediation Board 


Page 2 


J E Wolfe, Chairman 

Natl Railway Labor Conference Room 474 Union 
Station 517 West Adams St Chgo 
Mediation Scheduled for April 19th re Cases A-7539 
and A-7539-Sub 1 BRT and Northern Pacific Railway 
Company, hereby canceled. Joint Wolfe, Hare, Hall- 
mann Luna and Hampton 

Thomas A Tracy Exec Sec Natl Mediation Board 


Page 3 


J E Wolfe, Chairman National Railway Labor Confer- 
ence, Room 474 Union Station 517 West Adams St Chgo 
Mediation Scheduled for April 19th re Cases A-7539 and 
A-7539-Sub 1 BRT and Kentucky and Indiana Terminal 
Railroad, hereby cancelled. Joint Wolfe, Hawkins, Mac- 
Gill, Luna and Newlin 

Thomas A Tracy Executive Secretary National Media- 
tion Board 


Page 4 


J E Wolfe, Chmn, National Ry Labor Conference Room 
474 Union Station 517 West Adams St Chgo 

Mediation scheduled for April 19, 1966, Re Cases A- 
7678, A-7678 Sub 1 and A-7679 and A-7679 Sub 1 cover- 
ing BRT and Southern Railway, Georgia Southern & Flor- 
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ida Railway, and St. Johns River Terminal and Cincin- 
nati, New Orleans & Texas Pacific Railway, Alabama 
Great Southern RR, New Orleans & Northeastern RR, 
Harriman & Northeastern RR and New Orleans Terminal 
Company is hereby cancelled. Joint Wolfe, Tollson, Mac- 
Gill, Luna and Schoonover 

Thomas A Tracy Exec Secy National Mediation Board 


[Filed Apr. 18, 1966] 


STIPULATION 


It is hereby stipulated between the plaintiffs and the 
defendant, the Order of Railway Conductors and Brake- 
men (hereinafter referred to as the "ORCB"), as follows: 


1. The ORCB represents road brakemen on the fol- 
lowing plaintiffs only: 


Great Northern Railway 

Pacific Coast Railroad 

Oregon, California & Eastern Railway 
Richmond, Fredericksburg & Potomac Railroad 
San Diego & Arizona Eastern Railway 

Spokane International Railraod 

Spokane, Portland & Seattle Railway 

Oregon Trunk Railway 

Oregon Electric Railway 

Tennessee Central Railway 


The ORCB also represents road conductors on the afore- 
said plaintiffs, but does not represent any class or craft 

of employees on such plaintiffs other than road brakemen 
and road conductors, except that the ORCB also repre- 
sents flagmen and baggagemen on the Great Northern Ra * 
Railway, the Spokane, Portland & Seattle Railway, the 
Oregon Trunk Railway, and the Oregon Electric Railway. 


2. In addition to the plaintiffs listed in paragraph 1 


above, the ORCB represents road conductors on the fol- 
lowing plaintiffs only: 


Atchison, Topeka & Santa Fe Railway 
Atlantic Coast Line Railroad 
Camas Prairie Railroad 
Central Railroad of New Jersey 
Lehigh & New England Railway 
Chesapeak & Ohio Railway 
Chicago & North Western Railway 
Chicago, Burlington & Quincy Railroad 
Chicago Great Western Railway 
Chicago, Milwaukee, St. Paul & Pacific Railroad 
Clinchfield Railroad 
Colorado & Southern Railway 
Denver & Rio Grande Western Railroad 
Detroit & Toledo Shore Line Railroad 
Duluth, Missabe & Iron Range Railway 
Elgin, Joliet & Eastern Railway 
Georgia Railroad 
Gulf, Mobile & Ohio Railroad 
Illinois Central Railroad 
Kansas City Southern Railway 
Louisiana & Arkansas Railway 
Louisville & Nashville Railroad 
Maine Central Railroad 
Missouri-Kansas- Texas Railroad 
Missouri Pacific Railroad 
Kansas, Oklahoma & Gulf Railway 
Missouri-Dlinois Railroad 
Monongahela Railway 
Norfolk & Western Railway 
Norfolk Southern Railway 
Northern Pacific Railway 
Northwestern Pacific Railroad 
Reading Company 
St. Louis-San Francisco Railway 
Seaboard Air Line Railroad 
Soo Line 
Southern Pacific Co. (Pacific Lines and Texas 
& Louisiana Lines) 
Southern Railway 
Cincinnati, New Orleans & Texas Pacific 
Railway 
Harriman & Northeastern Railroad 
Alabama Great Southern Railroad 
New Orleans & Northeastern Railroad 
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Georgia, Southern & Florida Railway 
Central of Georgia Railway 
Texas & Pacific Railway 
Abilene & Southern Railway 
Texas-New Mexico Railway 
Weatherford, Mineral Wells & North West- 
ern Railway 
Union Pacific Railroad 
Western Pacific Railroad 
3. The ORCB does not represent any class or craft 
of employees, and has no collective bargaining agreements 
with the remaining plaintiffs. 


4. a. Onor about March 23, 1965, the ORCB served 
on certain railroads which are plaintiffs in this proceed- 
ing, and upon which the ORCB represents the classor craft 
of brakemen and/or conductors, a notice in the form 
attached hereto as Exhibit A under Section 6 of the Railway 
Labor Act to amend the existing collective bargaining 
agreement between the parties to establish a rule provid- 
ing that: 


"In all classes of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Conduc- 
tor and two (2) Brakemen." 


These notices were served upon the following plaintiffs: 


Atchison, Topeka & Santa Fe Railway 
Atlantic Coast Line Railroad 
Camas Prairie Railroad 

Lehigh & New England Railway 
Chesapeake & Ohio Railway 
Chicago & North Western Railway 
Chicago, Burlington & Quincy Railroad 
Chicago Great Western Railway 
Chicago, Milwaukee, St. Paul & Pacific Railroad 
Clinchfield Railroad 
Colorado & Southern Railway 
Denver & Rio Grande Western Railroad 
Detroit & Toledo Shore Line Railroad 
Duluth, Missabe & Iron Range Railway 


Georgia Railroad 
Great Northern Railway 
Pacific Coast Railroad 
Gulf, Mobile & Ohio Railroad 
Tlinois Central Railroad 
Kansas City Southern Railway 
Louisiana & Arkansas Railway 
Louisville & Nashville Railroad 
Main Central Railroad (notice served on 
October 1, 1965) 
Missouri-Kansas-Texas Railroad 
Missouri Pacific Railroad (Gulf Coast Lines & 
North, Central & South Districts) 
Kansas, Oklahoma & Gulf Railway 
Missouri-Dlinois Railroad 
Monongahela Railway 
Norfolk & Western Railway 
New York, Chicago & St. Louis 
Wheeling & Lake Erie 
Wabash 
Norfolk Southern Railway 
Northern Pacific Railway 
Northwestern Pacific Railroad 
Oregon, California & Eastern Railway 
Reading Company 
Richmond, Fredericksburg & Potomac Railroad 
St. Louis-San Francisco Railway 
San Diego & Arizona Eastern Railway 
Seaboard Air Line Railroad 
Soo Line Railroad 
Southern Pacific Co. - Pacific Lines 
Southern Railway 
Alabama Great Southern Railroad 
Cincinnati, New Orleans & Texas Pacific Rail- 
way 
New Orleans & Northeastern Railroad 
Georgia, Southern & Florida Railroad 
Central of Georgia Railway 
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Spokane International Railroad 
Spokane, Portland & Seattle Railway 
Oregon Trunk Railway 
Oregon Electric Railway 
Tennessee Central Railway 
Texas & Pacific Railway 
Union Pacific Railroad 
Western Pacific Railroad 


b. The plaintiff railroads upon which the ORCB < 
represents only the class or craft of road conductors 
made answer thereto substantially in the form attached 
hereto as Exhibit B. 


» 


c. The plaintiff railroads on which the ORCB 
represents both road conductors and road brakemen made * 
answer thereto substantially in the form attached hereto 
as Exhibit C. 


v 


» 


d. Prior to January 25, 1966, conferences were 
held between the parties on many, if not all, of the plaintiff 
carriers, with respect to the notices described in 4 above, ¥ 
but no agreement was reached. The carriers in these con-,| 
ferences maintained that they had no obligation to ne- 
gotiate with the defendant with respect to the subject of 
these notices served prior to the expiration of the Award 
of Arbitration Board No. 282, and also, with respect to 
those carriers as to wnich the ORCB does not represent 
road brakemen, that the notices were not bargainable be- 
cause the ORCB was not the certified bargaining agent for « 
road brakemen. The representatives of the ORCB, on the 
other hand, asserted that the carriers were required to 
negotiate by the terms of the Railway Labor Act, and that 
the ORCB was not seeking to negotiate for road brakemen 
but for safe and adequate working conditions for conduc- 
tors and that this is a proper dispute cognizable under the~ 
Railway Labor Act. The representatives of the ORCB dis- 
cussed the two points referred to above, and also the mer- 
its of the proposed rule. The representatives of the car- 


~ 


a 
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riers discussed the two points referred to above, and 
declined to discuss the merits of the proposed rule. 


e. In five instances the ORCB, by letter to the 
respective carriers, declared that conferences were ter- 
minated and thereupon invoked the services of the National 
Mediation Board. With respect to the Atlantic Coast Line 
Railroad Company, the Chicago and North Western Rail- 
way Company, the Great Northern Railway Company, and 
the Southern Railway System, the National Mediation Board 
has docketed the matter for mediation. With respect to 
the Southern Pacific Company, the National Mediation 
Board has docketed the dispute for investigation. The 
parties stipulate that Exhibits D through H attached here- 
to, are true and correct copies of correspondence between 
the parties and between the parties and the National Medi- 
ation Board, with respect to the five instances referred to 
in Paragraph 4e. Plaintiffs do not concede that the exhib- 
its identified in this Paragraph 4e are material or rele- 
vant to this case and reserve the right to object to the 
admission of these exhibits in evidence on all grounds 
except authenticity. 


f. The plaintiff carriers did not serve any Sec- 
tion 6 notice upon the ORCB relating to crew consist dur- 
ing the two-year period of the Award of Arbitration Board 
No. 282. 


5. Plaintiffs abandon the plea in their complaint for 
injunctive relief against the ORCB respecting any strike 
over the work rules to be in effect upon the expiration of 
the Award of Arbitration Board No. 282. However, both 
parties retain such right as they may have to seek any 
form of relief, injunctive or otherwise, respecting the 
question of the prematurity of the Section 6 notices and the 
consequences of such prematurity in terms of the obliga- 
tions of the parties under the Railway Labor Act. 


6. All of the plaintiffs upon which the ORCB repre- 
sents brakemen and/or conductors served the ORCB, on 
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or about November 2, 1959, with the Section 6 notices re- 
ferred to in paragraph 8 of the Complaint. All of the plain- 
tiffs upon which the ORCB represents brakemen and/or 
conductors, except the Oregon, California & Eastern Rail- 
way Company, were served by the ORCB, on or about 
September 7, 1960, with the Section 6 notices referred to 
in paragraph 10 of the Complaint. 


7. This section of the stipulation relates only to the 
following plaintiffs (collectively referred to in the remain- 
der of this paragraph as "these plaintiffs"): 


Southern Railway Company 

Cincinnati, New Orleans & Texas Pacific R. Co. 
Harriman & Northeastern Railroad 

Alabama Great Southern Railroad Co. 

New Orleans & Northeastern Railroad Co. 

New Orleans Terminal Co. 

Georgia Southern & Florida R. Co. 

St. Johns River Terminal Co. 


These plaintiffs on November 2, 1959, served the 
Section 6 notices referred to in paragraph 8 of the Com- 
plaint upon the ORCB. The ORCB, on September 7, 1960, 
together with the other brotherhoods referred to in para- 
graph 10 of the Complaint, served these plaintiffs with the 
Section 6 notices referred to in that paragraph of the Com- 
plaint. On July 22, 1960, these plaintiffs withdrew their 
Section 6 notices of November 2, 1959, and on September 
16, 1960, served new Section 6 notices on the ORCB pro- 
posing changes in crew-consist rules. In December, 1964, 
after enactment of P.L. 88-108, these plaintiffs withdrew 
their Section 6 notices of September 16, 1960 and the 
ORCB withdrew its Section 6 notice of September 7, 1960, 
as a part of a settlement between them of other matters. 
These plaintiffs were not parties to or represented in the 
proceedings before Emergency Board No. 154 referred to 
in paragraph 12 of the Complaint, and were not parties to 
or represented in the proceedings before Arbitration Board 
No. 282. At no time did either these plaintiffs or the 
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ORCB threaten to resort to self help with respect to these 
notices. These plaintiffs and the ORCB have not entered 
into any agreements under the Award, nor have they been 
involved in special board proceedings under the Award. 
On March 23, 1965 the ORCB served these plaintiffs with 
the Section 6 notice described in Paragraph 4a above. 
These plaintiffs responded as described in 4b above, and 
the National Mediation Board has docketed the dispute as 
described in 4e above. 


8. The Award of Arbitration Board No. 282, and the 
rulings and interpretations of the Board, which were here- 
tofore introduced as between plaintiffs and all other de- 
fendants, shall be considered to have been received in 
evidence as between plaintiffs and the ORCB. 


9. It is agreed between the plaintiffs and the defend- 
ant, the Order of Railway Conductors and Brakemen, that 
any issue which may exist between the parties with respect 
to the validity of the Section 6 notices served by the ORCB 


during the two-year period prior to January 25, 1966, 
which notices are more fully described in paragraph 4a 
above, other than the issue of prematurity of said notices 
and of the proceedings had thereunder, will not be litigated 
in the above-entitled proceeding, and that neither party 
will in any other proceeding contend that any of the parties 
are barred from raising any such issue because it was not 
litigated in the above-captioned proceeding. 


10. The parties hereto reserve the right to object to 
the relevancy of any of the facts stipulated above and of 
any of the documents referred to above and to take any 
position deemed to be appropriate with respect to the 
legal significance of the facts stipulated above and the 
documents referred to above. 


James D. Hill Francis W. Shea 
Harry Wilmarth Attorney for Plaintiffs 
Attorneys for Defendant 


April 18, 1966 


Exhibit A 


(Name) 
(Title) 
(Railroad) 
(Address) 


(City and State 


ic 


Dear Mr. : 


Pursuant to Section 6 of the Railway Labor Act, please ac- y 
cept this as Notice, effective thirty (30) days hereafter, to 
amend the existing agreement covering crafts and classes 
of Employees represented by the Order of Railway Con- 
ductors and Brakemen on the Railroadas ” 
follows: 


(A) In all clases of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Con- 
ductor and two (2) Brakemen. 


In accordance with the Railway Labor Act, I would appre- 
ciate hearing from you setting forth date of conference 
within the Time Limits provided. 

Very truly yours, 


General Chairman, ORC&B 


cc: G. H. Harris 


Exhibit B 


MISSOURI PACIFIC RAILROAD COMPANY 
St. Louis Missouri 


March 27, 1965 


A 269-ARB AW-ORC&B 


Mr. J. R. Cash 

General Chairman-ORC&B 
1619 International Bldg. 
St. Louis, Mo. 63101 


Dear Sir: 


This will acknowledge receipt of your letter of 
March 23, 1965, file MOP AA-1-D, purporting to be anotice 
served under Section 6 of the Railway Labor Act to amend 
the existing agreement covering crafts and classes of em- 
ployees represented by the Order of Railway Conductors 


and Brakemen, as follows: 


"In all classes of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Conductor 
and two (2) Brakemen." 


In the first place, your notice is improper and can- 
not be accepted for the reason that your organization is not 
the duly designated and authorized representative of brake- 
man on this property for the purposes of the Railway Labor 
Act. 


Your organization and the carrier also are parties 
to the Award of Arbitration Board No, 282. Your attention 
is directed to Part A(2) of Section III of that Award, which 
provides as follows: 


"No change shall be made in the scope or application 
of rules in effect immediately prior to the effective 
date of this Award, whether established by agreement, 
interpretation, or practice, which require a stipulated 
number of trainmen (assistant conductors, ticket col- 
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lectors, baggagemen, brakemen, or flagmen) in any 
class of road service, including all miscellaneous and 
unclassified service, or which require a stipulated 
number of brakemen or helpers in any class of yard, 
transfer, or belt line service, including all miscel- 
laneous yard services, except by agreement, or pur- 
suant to this provisions of this Award." (Underscor- 
ing ours.) 


Accordingly, even if your notice were proper under Section 
6 of the Railway Labor Act, which it is not, it would be 
barred under Section III of the Award of Arbitration Board 
No. 282. 


In this connection, you will note that Part A(3) of 
Section III of the Award of Arbitration Board No. 282 states 
that - 


''* * * The parties in interest, as that term is used in 
this Award, shall include only the carrier and the 
organization representing the class or craft of em- 


ployees holding seniority rights to the position or 
positions proposed to be abolished or created in the 
seniority district or districts in which such changes 
are proposed * * *," (Underscoring ours.) 


If it remains your desire to discuss this matter, I 
am agreeable to meeting with you at 2:00 P.M. on April 19, 
1965, in my office for the purpose of more fully explaining 
my position to you. 

Please advise. 


Yours truly, 


Exhibit C 


RICHMOND, FREDERICKSBURG AND POTOMAC 
RAILROAD COMPANY 
Broad Street Station Richmond, Va, 23220 


April 1, 1965 


Mr. T. D. Meredith, General Chairman 
Order of Railway Conductors and Brakemen 
2207 Valentine Road 

Richmond, Virginia 


Dear Mr. Meredith: 


This will acknowledge receipt of your letter of 
March 23, 1965, purporting to be a notice served under 
Section 6 of the Railway Labor Act to amend the existing 
agreement covering crafts and classes of employees rep- 


resented by the Order of Railway Conductors and Brake- 
men as follows: 


"In all classes of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Con- 
ductor and two (2) Brakemen."” 


Your organization and this carrier are parties to 
the Award of Arbitration Board No. 282. Your attention is 
directed to Part A(2) Section III of that Award, which pro- 
vides as follows: 


"No change shall be made in the scope or application 
of rules in effect immediately prior to the effective 
date of this Award, whether established by agree- 
ment, interpretation, or practice, which require a 
stipulated number of trainmen (assistant conduc- 
tors, baggagemen, brakemen, or flingmen) in any 
class of road service, including all miscellaneous 
and unclassified services, or which require a stipu- 
lated number of brakemen or helpers in any class 
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of yard, transfer, or belt line service, including all 
miscellaneous yard services, except by agreement, 
or pursuant to the provisions of this Award."" (Un- 
derscoring ours.) 


Accordingly, even if your notice were proper under Section 
6 of the Railway Labor Act, which it is not, it would be 
barred under Section III of the Award of Arbitration Board 
No. 282. 


If it remains your desire to discuss this matter, I ‘ 
am agreeable to meeting with you at 2:30 p.m. on Tuesday » 
April 20, 1965, for the purpose of more fully explaining my 
position to you. 


Yours very truly, 


C. E. Mervine, Jr. 
Assistant to President 
and 
Director of Personnel 
Linking NORTH and SOUTH 


Exhibit D 


NATIONAL MEDIATION BOARD 
Washington 


June 25, 1965 
13X-1965 Crew Consist (A C L) Case No. A-7453 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 
Atlantic Coast Line Railroad Co. 
500 Water Street 

Jacksonville, Florida 32202 


Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


Gentlemen: 


Reference is made to application for the mediation 
services of this Board, ina dispute between your respective 
carrier and organization, described as follows: 


"ORC&B Section 6 notice dated March 23, 
1965." 


This application has been docketed as our Case 
No. A-7453 and will hereafter be referred to by that num- 
ber. A mediator will be assigned to mediate this dispute 
consistent with prior commitments. 


Very truly yours, 


Thomas A. Tracy 
Executive Secretary 


PLEASE MAKE SUBMISSION AND REPLIES 
TO CORRESPONDENCE IN DUPLICATES 
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13X-1965 Crew Consist (A.C.L.) 


June 18, 1965 
File: 2-17 (A) 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


This will acknowledge your letter of June 17, 1965, 
in connection with Section Six Notice served on you by this 
Committee on March 23, 1965. 


Due to your position as stated in your letter of March 
29, 1965 and your position during conference on April 21, 
1965, which was the same as outlined in your letter of 
March 29, 1965, it seem useless in holding further con- 
ferences, however, if your position has changed and there 
is a chance of reaching an agreement I will be glad to meet 
with you as suggested, but my request for mediation of this 
dispute still stands. 


Please advise. 
Yours Truly, 
Paul R. Bennett 


General Chairman, ORC&B- 
ACL 


cc: Mr.G.H. Harris, President, ORC&B 
Mr. W. W. Carson, VP, ORC&B 
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: [Exhibit D, continued] 
PERSONNEL AND LABOR RELATIONS DEPARTMENT 
500 Jackson Street 
Jacksonville, Florida 32202 
June 17, 1965; 

Mr. P. R. Bennett, General Chairman 
Order of Railway Conductors and Brakemen 
P. O. Box 653 
Lakeland, Florida 


Dear Sir: 


Please refer to your letter dated June 14, 1965, in 
reply to mine of June 8, 1965, concerning conference to 
discuss your Section Six Notice dated March 23, 1965. 


In order to put this matter in proper perspective 
I believe a resume of the exchanges which we have had 
with your Committee is in order. 


On May 3, 1965, you requested a recess of con- 
ferences on your proposal until further notice. On May 31, 
1965, you requested resumption of conferences as soon as 
possible but no later than June 8, 1965. On June 1, 1965, 
we advised you that it would be impossible to meet with 
you on June 8 or prior thereto. You were informed at 
that time that the earliest possible date conference could 
be arranged was June 22. In your reply of June 3, 1965, 
you advised that the date of June 22 was not satisfactory 
and repeated your request for conference not later than 
June 8, 1965. On June 4, 1965, you were again advised that 
we could not meet with your Committee on June 8 and ex- 
pressed regret that you could not fulfill the suggested con- 
ference date of June 22, We also advised that we would 
write you further and suggest another date. 


We vigorously dispute your charge that we have 
delayed progression of your notice. We meet more than 
twenty organization representatives, and it is not possible 
to arrange a conference on a moment's notice and certain- 
ly we do not intend to give any one Committee preferential 
treatment in the scheduling of conference dates. 
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It appears to me that you are using this flimsy 
excuse for the purpose of breaking off the conferences 
without fulfilling the requirements of the law. 


The conferences were recessed at your request, 
and this is to advise that Iam willing to meet with your 
Committee at 2:30 p.m., July 6, for the purpose of further 
discussing your notice. 


Please advise. 
Very truly yours, 


W. D. Quarles, Jr. 


[Ex. D, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


June 21, 1965 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 
Atlantic Coast Line Railroad Co. 
500 Water Street 

Jacksonville 2, Florida 


Dear Mr. Quarles: 


The Board is in receipt of an application for media- 
tion from the Order of Railway Conductors & Brakemen 
covering a dispute between that organization and the At- 
lantic Coast Line Railroad Company on the following 
subject: . 


"ORC&B Section 6 notice dated March 23, 
1965." 
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Please furnish us promptly with any statement you 
may care to make on behalf of the company. 


Very truly yours, 


/s/ THOMAS A, TRACY 
Executive Secretary 


cc-to: Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


[Ex. D, cont'd] 
NATIONAL MEDIATION BOARD 
APPLICATION FOR MEDIATION SERVICES 


To the National Mediation Board, 
Washington, D.C. 


A dispute has arisen between the parties shown be- 
low which has not been adjusted between them, and the 
services of the National Mediation Board under section 
9, First, of the Railway Labor Act, are hereby invoked 
on the specific question set forth below. The approxi- 
mate number of employees involved are 430. 


THE SPECIFIC QUESTION IN DISPUTE 
Order of Railway Conductors and Brakemen 
Section 6 Notice of March 23, 1965 (copy attached) 

PARTIES TO DISPUTE 
Order of Railway Conductors and Brakemen 
Atlantic Coast Line Railroad Company 
WORKING AGREEMENT 


If an agreement governing rates of pay, rules, or 
working conditions is in effect, give name of parties 
thereto and date thereof. If there is no such agreement, 
so state: Agreement between the parties dated August 
1, 1963 as amended. 
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COMPLIANCE WITH RAILWAY LABOR ACT 


1. If this dispute involves change in the above-men- 
tioned agreement, attach copy of the 30-day notice 
served by party desiring change and insert date of no- 
tice here: copy attached. 


2. If this dispute involves the negotiation of a new 
or supplemental agreement, attach copy of request made 
by party desiring same and insert date of request here 


3. If there has been a refusal to confer, so state and 
give reason; otherwise, give date of last conference here 
April 21, 1965. 


Signed at Cedar Rapids, Iowa this 14th day of June, 1965. 
Name: /s/ B.H. HARRIS 


[Ex. D, cont'd] 


March 23, 1965 
File: 2-17 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


Pursuant to Section 6 of the Railway Labor Act, 
please accept this as notice effective thirty (30) days 
hereafter, to amend the existing agreement covering 
crafts and classes of employees represented by the Or- 
der of Railway Conductors and Brakemen on the Atlan- 
tic Coast Line Railroad as follows: 


(a) In all classes of Road Train Service the 
Minimum Crew shall consist of not less 
than one (1) Conductor and two (2) Brake- 
men. 
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-In accordance with the Railway Labor Act, I would 
appreciate hearing from you setting forth date of con- 
ference within the Time Limits provided. 


Very Truly Yours, 


/s/ PAUL R. BENNETT 
General Chairman, ORC&B 


cc: Mr. G.H. Harris, P, ORC&B 


[Exhibit D, cont'd] June 14, 1965 
File: 2-17 (A) 

Mr. W. D. Quarles 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 

500 Water Street 

Jacksonville, Florida 


Dear Sir: 


This is further in connection with my request to re- 
sume conferences on or before June 8, 1965, concerning 
my Section Six Notice served on you March 23, 1965, 
reading: 


"(a) In all classes of Road Train Service the 
minimum crew shall consist of not less than 
one (1) Conductor and two (2) Brakemen."” 


In view of your apparent efforts to delay the progress- 
ing of this Notice on the property and especially in view 
of the position taken by you in your letter to me of March 
29, 1965, concerning this Notice, this is to inform you 
that Iam terminating conferences on the Notice this date 
and will progress it further under the provisions of the 
Railway Labor Act. 


Very Truly Yours, 


/s/ PAUL R, BENNETT 
General Chairman, ORC&B 
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ce: Mr. G.H. Harris, President, ORC&B 
Mr. W. W. Carson, VP, ORC&B 


Note to Brother Harris: 


This will confirm telephone conversation this a.m. 
with Brother C. F. Christiansen in which I requested 
that we ask for the services of the Mediation Board in 
the above Notice. 

Fraternally, 
PRB 


[Ex. D, cont'd] 
PERSONNEL AND LABOR RELATIONS DEPARTMENT 


300 Water Street 
Jacksonville, Florida 32202 


June 4, 1965 


Mr. P. R. Bennett, General Chairman, 
Order of Railway Conductors and Brakmen, 
P. O. Box 653, 

Lakeland, Florida. 


Dear Sir: 


Please refer to your letter dated June 3, 1965, in re- 
ply to mine of June 1, concerning conference to discuss 
Section 6 notice served by your organization on this Car- 
rier on March 23, 1965. 


As indicated in my letter of June 1, it willbe impossi- 
ble to meet with your Committee on June 8. I regret that 
the suggested conference date of June 22, 1965, is not 
satisfactory to your Committee. Since you cannot make 
arrangements for conference on June 22, I shall write 
you further and suggest another date which I hope will be 
mutually satisfactory. 


Very truly yours, 
/s/ W.D. QUARLES, JR. 


{Exhibit D, cont'd] May 31, 1965 
File: 2-17 (A) 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


Please refer to my letter addressed to you under date 
of May 3, 1965, in connection with this Organization's 
Section Six Notice served on March 23, 1965. 


This Committee now request that we resume confer- 
ences on this Notice soon as possible, but no later than 
June 8, 1965. 


Please advise. 
Very Truly Yours, 
/s/ PAUL R. BENNETT 
General Chairman, ORC&B 
cc: Mr. G. H. Harris, P, ORC&B 


[Exhibit D, cont'd] May 3, 1965 
File: 2-17 (A) 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


Reference to our initial conference held April 21, 
1965, in connection with this Organization's Section Six 
Notice served on March 23, 1965: 
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During this conference I understood that it was your 
position that the Notice was improper. 


As explained to you in conference this Committee 
could not agree with you, and that the Notice was proper, 
however, I am willing to recess further conferences on 
the Notice until requested by either party. 


Very Truly Yours, 


/s/ PAUL R, BENNETT 
General Chairman, ORC&B 


cc: Mr. G. Harris, President, ORC&B 


[Exhibit D, cont'd] 


13 Y 1965 Crew Consist 
April 5, 1965 
File: 2-17 (A) 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


This will acknowledge your letter addressed to the 
undersigned, under date of March 29, 1965, in connec- 
tion with the Section Six Notice served by this Organi- 
zation on March 23, 1965. 


You state in the last paragraph of your letter that you 
are agreeable to meet with me on April 21, 1965, at 2:30 
p.m. 
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This is to advise that the date and time is agreeable 
with me and I will arrange to be present. 


Very Truly Yours, 


/s/ Paul R. Bennett 
General Chairman, ORC&B 


ce: Mr. G. H. Harris, President, ORC&B 
Mr. W. W. Carson, VP, ORC&B 
Mr. T. J. Quinlivan, S,GC 
Mr. F. L. Yeager, VGC 


[Exhibit D, cont'd] 
PERSONNEL AND LABOR RELATIONS DEPARTMENT 
Jacksonville, Florida 32202 


March 29, 1965: 


Mr. P. R. Bennett, General Chairman, 
Order of Railway Conductors and Brakemen, 
P. O. Box 653, 

Lakeland, Florida. 


Dear Sir: 


This will acknowledge receipt of your letter of March 
23, 1965, purporting to be a notice served under Section 
6 of the Railway Labor Act to amend the existing agree- 
ment covering crafts and classes of employees repre- 
sented by the Order of Railway Conductors and Brake- 
men, as follows: 


"In all classes of Road Train Service the Minimum 
Crew Shall consist of not less than one (1) Conductor 
and two (2) Brakemen." 


In the first place, your notice is improper and cannot 
be accepted for the reason that your organization is not 
the duly designated and authorized representative of 
brakemen on this property for the purposes of the Rail- 
way Labor Act. 
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Your organization and this carrier also are parties to 
the Award of Arbitration Board No. 282. Your attention 
is directed to Part A(2) Section III of the Award, which 
provides as follows: 


"No change chall be made in the scope or application of 
rules in effect immediately prior to the effective date of 
this Award, whether established by agreement, interpre- 
tation, or practice, which require a stipulated number of 
trainmen (assistant conductors, ticket collectors, bag- 
gagemen, brakemen, or flagmen) in any class of road 
service, including all miscellaneous and unclassified 
services, or which require a stipulated number of brake- 
men or helpers in any class of yard, transfer, or belt 
line service, including all miscellaneous yard services, 


except by agreement, or pursuant to the provisions of 
this Award."" (Underscoring ours) 


Accordingly, even if your notice were proper under Sec- 
tion 6 of the Railway Labor Act, which it is not, it would 
be barred under Section III of the Award of Arbitration 
Board No. 282. 


In this connection, you will note that Part A(3) Section 
Il of the Award of Arbitration Board No. 282 states that - 


"*+kThe parties in interest, as that term is used in 
this Award, shall include only the carrier and the or- 
ganization representing the class or craft of employ- 
ees holding seniority rights to the position or positions 
proposed to be abolished or created in the seniority 
district or districts in which such changes are pro- 
posed***,"" 

(Underscoring ours) 


If it remains your desire to discuss this matter, Iam 
agreeable to meeting with you at 2:30 p.m., on April 21, 
1965 for the purpose of more fully explaining my position 
to you. 


Please advise Yours very truly, 


/s/ W. D. Quarles Jr. 


[Exhibit D, cont'd] 


March 29, 1965 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


This will acknowledge your letter of March 25, 1965, 
addressed to the undersigned with copies to Mr. L. E. 
Chester and R. C. Jordan in connection with the Section 
Six Notice served by this Organization on March 23, 
1965. 


This is to advise you that my sitting with and being a 
part of the Brotherhood of Railroad Trainmens' Commit- 
tee upon their request on March 11, and 12, 1965, was 
for that period of time only and I thought this was under- 
stood by all concerned. 


This has not changed the status of my being the repre- 
sentative of the Order of Railway Conductors and Brake- 
men, and I expect a reply from you, as provided under 
the Railway Labor Act, within ten (10) days of the date of 
this Notice which was served March 23, 1965. 


Very Truly Yours, 


/s/ Paul H. Bennett 
General Chairman, ORC&B 


Mr. G. H. Harris, P, ORC&B 
Mr. L. S. Chester, VP, BRT 
Mr. R. C. Jordan, GC, BRT 


[Exhibit D, cont'd] 


PERSONNEL AND LABOR RELATIONS DEPARTMENT 
Jacksonville, Florida 32202 


Mr. P. R. Bennett, General Chairman, 
Order of Railway Conductors and Brakemen, 
P. O. Box 653, 

Lakeland, Florida. 


Dear Sir: 


This will acknowledge of your letter March 23, 
file 2-17, in which you advise you are serving Section 6 
notice, as follows: 


"(a) In all classes of Road Train Service the Mini- 
mum Crew shall consist of not less than one 
(1) Conductor and two (2) Brakemen." 


Before we can give this notice any consideration 
whatsoever, there is one area which needs to be cleared 
up, i.e., recently, while in mediation on certain Section 6 
notices of the Brotherhood of Railroad Trainmen, you 
were brought in and identified as a member of the Train- 
men's Committee. 


In view of this circumstance, I would like to have 
an expression from you as to what your position is with 
reference to whether or not you have the authority to 
negotiate to a conclusion for the Trainmen. 


Very truly yaurs, 

/s/ W. D. Quarles, Jr. 
Cys: 
Mr. L. E. Chester 
Mr. R. C. Jordan 
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March 23, 1965 
File: 2-17 


Mr. W. D. Quarles, Jr. 

Director of Labor Relations 

Atlantic Coast Line Railroad Company 
500 Water Street 

Jacksonville, Florida 


Dear Sir: 


Pursuant to Section 6 of the Railway Labor Act, 
please accept this as Notice effective thirty (30) days 
hereafter, to amend the existing agreement covering 
craftsand classes of Employees represented by the 
Order of Railway Conductors and Brakemen on the 
Atlantic Coast Line Railroad as follows: 


(a)In all classes of Road Train Service the 
Minimum Crew shall consist of not less than 


one (1) Conductor and two (2) Brakemen. 


In accordance with the Railway Labor Act, I would 
appreciate hearing from you. setting forth date of con- 
ference within the Time limits provided. 


Very Truly Yours, 
Paul R. Bennett 
General Chairman, ORC&B 


ce: 
Mr. G. H. Harris, P, ORC&B 


Exhibit E 
NATIONAL MEDIATION BOARD 
Washington, D.C. 20572 


November 5, 1965 
Case No. A-7612 


Mr. T. M. Van Patten 

Director of Personnel 

Chicago & North Western Railway Co. 
400 West Madison Street 

Chicago, Illinois 60606 


Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


Gentlemen: 


Reference is made to application for the mediation 
services of this Board, in a dispute between your respec- 
tive carrier and organization, described as follows: 


"ORC&B's Section 6 notice dated March 
23, 1965 (crew consist M&StL Div.)" 


This application has been docketed as our Case 
No. A-7612 and will hereafter be referred to by that num- 
ber. This case will be handled concurrently with NMB 
Cases A-7574, Chicago and North Western Railway, and 
A-7579, C&NW (formerly CStPM&O Railway), which also 
involves the crew consist issue. 


Very truly yours, 


/s/ Thomas A. Tracy, 
Executive Secretary 


PLEASE MAKE SUBMISSION AND REPLY 
TO CORRESPONDENCE IN DUPLICATE 
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[Exhibit E, cont'd] 


October 21, 1965 


Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 


Washi Cs 
ashington, D.C. 20572 Re: 13-X-1965 Crew Consist 


(C&NW) 
Dear Mr. Tracy: 


This will acknowledge your letter of October 19, 1965, 
Case A-7574, reading: 


"Reference is made to application for the mediation 
services of this Board, in a dispute between your re- 
spective carrier and organization, described as fol- 
lows: 


'ORC&B's Section 6 notice dated March 23, 1965' 


This application has been docketed as our Case No. 
A-7574 and will hereafter be referred to by that num- 
ber. A mediator will be assigned to mediate the dis- 
pute consistent with prior commitments." 


I thank you very much for this information. 


It is assumed that you are including in Docket No. A-7574 
all portions of the Chicago and Northwestern Railroad in- 
cluding the former Minneapolis and St. Louis Railroad 
and the former Chicago, St. Paul, Minneapolis and Omaha 
Railroad. If so, it would include three identical Section 6 
notices served on that property. If my assumption is cor- 
rect, such consolidation of handling of these notices has 
my concurrence. Please advise. 


Very truly yours, 


/s/ G. H. Harris 
T.M. VanPatten President 
W.H. Callics 
J.F. Helm 
C.E. Belter 


[Exhibit E, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


October 19, 1965 
Case No. A-7574 


Mr. T. M. Van Patten 

Director of Personnel 

Chicago & North Western Railway Co. 
400 West Madison Street 

Chicago, Illinois 60606 


Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


Gentlemen: 


Reference is made to application for the mediation 
services of this Board, in a dispute between your respec- 
tive carrier and organization, as described as follows: 


"ORC&B's Section 6 notice dated March 23, 
1965" 


This application has been docketed as our Case No. 
A-7574 and will hereafter be referred to by that number. 
A mediator will be assigned to mediate this dispute con- 
sistent with prior commitments. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


PLEASE MAKE SUBMISSION AND REPLIES 
TO CORRESPONDENCE IN DUPLICATE 


[Exhibit E, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


October 21, 1965 


Mr. T. M. Van Patten 

Director of Personnel 

Chicago and North Western Railway Co. 
400 West Madison Street 

Chicago, Illinois 60606 


Dear Mr. Van Patten: 


We have not received any statement from you regard- 
ing the dispute between the Order of Railway Conductors 
and Brakemen and your company, as requested in our 
letter of September 7, 1965. 


Please furnish us with your comments at your earliest 
convenience so that we may bring this dispute toa prompt 
conclusion. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


cc: Mr. G.H. Harris, President 
Order of Railway Conductors’& Brakemen 
Cedar Rapids, Iowa 52401 


[Exhibit E, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


September 7, 1965 


Mr. T. M. Van Patten 

Director of Personnel 

Chicago & North Western Railway Co. 
400 West Madison Street 

Chicago, Illinois 60606 


Dear Mr. Van Patten: 


The Board is in receipt of an application for mediation 
from the Order of Railway Conductors & Brakemen cov- 
ering a dispute between that organization and the Chicago 
& North Western Railway Company on the following sub- 
ject: 


"ORC&B's Section 6 notice dated March 
23, 1965." 


Please furnish us promptly with any statement you 
may care to make on behalf of the company. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


cc-to: Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


[Exhibit E, cont'd] 
NATIONAL MEDIATION BOARD 
APPLICATION FOR MEDIATION SERVICES 


To the National Mediation Board, 
Washington, D. C. 


A dispute has arisen between the parties shown below ° 
which has not been adjusted between them, and the serv- 
ices of the National Mediation Board under section 5, 

, First, of the Railway Labor Act, and hereby invoked on 
_ the specific question set forth below. The approximate 
numer of employees involved are re 


THE SPECIFIC QUESTION IN DISPUTE 
Order of Railway Conductors & Brakemen 
Section 6 Notice dated March 23, 1965 (copy attached) 
PARTIES TO DISPUTE 
Order of Railway Conductors & Brakemen 
Chicago and North Western Railway Co. 
WORKING AGREEMENT 


If an agreement governing rates of pay, rules or work- 
ing conditions is in effect, give name of parties thereto 
and date thereof. If there is no such agreement, so state 
Agreement between the above named parties dated Janu- 
ary, 1966 as amended 


COMPLIANCE WITH RAILWAY LABOR ACT 


1. If this dispute involves change in the above-men- 
tioned agreement, attach copy of the 30-day notice served 
by party desiring change and insert date of notice here 
see attached 


2. If this dispute involves the negotiation of a new or 
supplemental agreement, attach copy of request made by 
party desiring same and insert date of request here 
see attached 
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3. If there has been a refusal to confer, so state and 
give reason; otherwise, give date of last conference here 
Carrier refused to recognize the Notice - Last conference 
April 19, 1966 


Signed at Cedar Rapids, Iowa this 3rd day of September, 
1965 


Name: G. H. Harris 
President 


W. H. CALLIES 
324 E. Wisconsin Ave. 
Milwaukee 2, Wisconsin 


[Exhibit E, cont'd] 
August 30, 1965 
File: 13X-65-Crew Consist 


Mr. T. M. Van Patten, Director of Personnel 
Chicago and North Western Railway 

400 West Madison Street 

Chicago, Illinois 60606 


Dear Sir: 


Please refer to previous correspondence, your last letter 
dated August 10, 1965, file 69-1-79-C&NW, involving our 
Section 6 Notice of March 23, 1965 for a new rule read- 
ing: 
"In all classes of road train service, the 
minimum crew shall consist of not less than 
one (1) conductor and two (2) brakemen." 


In view of the position taken by you in the last paragraph 
of your letter of August 10, 1965 wherein you state in 
pertinent part: 


" * * * Tam not agreeable to negotiate with 
the ORC&B the rule as proposed by you.” 


109 


We are, therefore, left with no alternative other than to 
terminate further conferences. However, it is my pur- 
pose to progress this Notice further in order to dispose 
of this dispute. 


Very truly yours, 


/s/ W.H. Callies 
General Chairman 


G. R. Harris 
Wm. Philiotis 
O. L. Kruse 


[Exhibit E, cont'd] 


Chicago and 
NORTH WESTERN 
Personnel Department 
Chicago, Illinois 60606 


T. M. Van Patten H. R. Diesel 
Director of Personnel Manager of Labor Relations 


August 10, 1965 
File 69-1-79-C&NW 


Mr. W. H. Callies 
324 East Wisconsin Avenue 
Milwaukee, Wisconsin 


Dear Sir: 


Please refer to your letter of July 26, 1965, your File 
13X-65-Crew Consist, involving your purported Section 6 
notice of March 23, 1965 for a new rule reading: 


"In all classes of road train service the minimum crew 
Shall consist of not less than one (1) conductor and two 
(2) brakemen." 


As I pointed out in my letter of March 26, 1965, Part A(3) 
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of Section II of the Award of Arbitration Board No. 262 
established that the parties in interest, for purposes of 
disputes involving crew consists, included the carrier 
" *«* and the organization representing the craft or 
class of employees ***." 


Your organization was a party to the Award of Arbitra- 
tion Board No. 282. Your organization was not a party to 
the Special Board established on this property under that 
Award because you do not represent trainmen. There is, 
of course, no dispute but that on this property the BRT, 
not the ORC&B, represents trainmen. 


In your letter you apparently are attempting to confuse 
the application of Award of Arbitration Board No. 282 on 
this property by referring to certain old correspondence. 
Your purpose apparently is solely to discredit the Award. 
I cannot agree the Award can be so disregarded. 


As you know, the Award of Arbitration Board No. 282 was 
the culmination of a long dispute involving crew consists. 
The Award settled that dispute. The fact that you may not 
like the Award does not change its force and effect. 


Apparently a good portion of your letter is directed to the 
proposition that as a result of the Award remaining em- 
ployes have been required to absorb more duties or per- 
form more work. As you were previously advised, no 
new duties have been forced on the conductor as a result 
of the reduced crew consist. It may be true that the con- 
ductor is now performing some work previously delegated 
by him to be performed by the brakeman, but this was un- 
doubtedly taken into consideration both by Arbitration 
Board No. 282 and by the Special Board established there- 
under. 


It is my position that only this carrier and the Brother- 
hood of Railroad Trainmen are the proper parties to 
negotiate a rule as to the number of brakemen to be em- 
ployed on a freight train. In the circumstances Iam not , 
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agreeable to negotiate with the ORC&B the rule as pro- 
posed by you. 
Yours truly, 
/s/ T. M. Van Patten 


[Exhibit E, cont'd] 


W. H. CALLIES 
324 E. Wisconsin Ave. 
Milwaukee 2, Wisconsin 


July 26, 1965 
File: 13X-65-Crew Consist 


Mr. T. M. Van Patten, Director of Personnel 
Chicago and North Western Railway 

400 West Madison Street 

Chicago, Tlinois 60606 


This has reference to conference held in your office on 
April 19, 1965, your file 69-1-79-C&NW, relative to our 
notice served under Section 6 of the Railway Labor Act 
to amend the existing agreement covering crafts and 
class of employees represented by the Order of Railway 
Conductors and Brakemen as follows: 


"In all classes of road train service the 
minimum crew shall consist of not less than 
one (1) conductor and two (2) brakemen."” 


At that conference it was mutually agreed that we would 
recess conference on this notice while awaiting your ac- 
knowledgement of this conference further setting out 
your position in writing. 


In that conference you merely reiterated the arguments 
as contained in your letter of March 26, 1965. It wasthis 
writer's position that on this property, the carrier's po- 
sition prior to Award 282 had been radically different. 
We referred you to a letter of past Director of Person- 
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nel, dated March 23, 1944 to former General Chairman 
Jordan in which the carrier had agreed that Rule 49 of 
the conductors’ agreement (crew consist rule) it was 
wholly proper for this Organization to be consulted prior 
to making any changes in the number of men assigned to 
way freight and switch run crews. We quote in pertinent 
part from that letter for your information: 


"We are further instructing division officers 
prior to making any change in the number of 
men assigned to way freight and switch run 
crews as referred to in Rule 49, conductors' 
agreement, the matter must be handled with 
Local Chairman for the purpose of effecting 
an understanding or agreement in respect 
thereto.” 


This letter was signed by past Director of Personnel, 
G. N. Stephens. 


We also refered you to Award 17219 ofthe First Division 
and we quote in pertinent part from that denial award: 


"The determination of the need for a third 
brakeman on a run must be left to manage- 
ment since there is no crew consist rule in 
the schedule.” 


Again pointing out to the carrier that there is a crew 
consist rule in the present ORC&B Schedule, also quoting 
from Award 11027: 


" *** only where the performance of a brakeman's 
work by another member of the train crew indicates 
a design on the part of management to deprive 
brakemen of the class of work which belongs to 
them, can we Say that the carrier has violated 
the agreement. On this general problem, see 
Award 5885 and qualified by Awards 5886, 5887 
and 5888." 


We pointed out to you that the performance of brake- 
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man's work by a conductor as contemplated under Award 
282 indicated a design on the part of management to de- 
prive brakemen of the class of work which formerly be- 
longed to them. Likewise, Award 1809 is a sustaining 
award on the property in relation to Rule 49. 


In response to your claim of the impropriety of our Sec- 
tion 6, we stated that the present conductors' agreement 
was executed for the purpose of governing the employ- 
ment and compensation of conductors and as stated in 
my previous correspondence, as representative of the 
Order of Railway Conductors and Brakemen we have mu- 
tually agreed to adopting rules governing conductors' 
wages and employment based on the requirements of con- 
ductors in the performance of their duty and the assist- 
ance to be given them on their trains as set forth in the 
carrier's Book of Operating Rules. 


Therefore, the carrier by changing provisions of its 
Book of Rules so as to allow eliminating brakemen from 
trains and requiring conductors to perform the duties of 


the brakemen eliminated is an added service to such 
conductors for which we, as a bargaining organization, 
have not contracted a wage or working rule to govern. 


We further pointed out to you that in our letter of 
February 19, 1965, we had related some of the specific 
additional duties conductors have been required to per- 
form. While we had requested, on behalf of these em- 
ployees whom we represent, the carrier's interpretation 
relative to the correct application of various operating 
rules relating to the duties of a flagman, front brakeman 
and/or conductor on trains using less than an engineer, 
fireman, two brakemen and a conductor such request 
was turned down by you. You stated in conference that 
you had no authority to interpret the operating rules of 
this carrier, nor would you commit yourself to reveal- 
ing the carrier's position as to the position of this re- 
maining brakeman, i.e., would he be considered the 
rear man or the head man in the application of operat- 
ing rules. 
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In response to our further query as to who would be in 
a position to interpret these rules, you stated that in 
your opinion it would be the General Manager, however, 
you qualified this by saying you doubted whether the 
General Manager would interpret the rules to a union 
representative. Rather, it was your opinion that the 
individual conductor should get this information from 
his Division Superintendent. I stated to you in response 
that I could not concur with your opinion as I feel that 
the employes’ representative certainly is entitled to an 
interpretation of the carrier's operating rules. 


The crew consist issue is of grave importance to us 

and I have patiently awaited receipt of your position 
recognizing your rights to an undisturbed vacation. 
However, I am now of the opinion that this matter 

should be disposed of and am therefore respectfully 
requesting your position in writing prior to resuming ne- 
gotiations. 


Very Truly yours, 


V. H. Callies 
General Chairman 


G. H. Harris 
Wm. Philiotis 
O. L. Kruse 
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ae : 
W. H. CALLIES [Exhibit E, cont'd] 


324 E. Wisconsin Ave. 
Milwaukee 2, Wisconsin 


April 7, 1965 
File 13X-65 Crew Consist 


Mr. T. M. Van Patten, Director of Personnel 
Chicago and North Western Railway 

400 West Madison Street 

Chicago, Illinois 60606 


Dear Sir: 


Please be referred to previous correspondence, your file 
69-1-79-C&NW, your letter of March 26, 1965, relative to 
my notice served under Section 6 of the Railway Labor Act 
Act to amend the existing agreement covering crafts and 
classes of employees represented by the Order of Railway 
Conductors and Brakemen as follows: 


"In all classes of Road Train Service the Minimum Crew 
shall consist of not less than one (1) Conductor and two 
(2) Brakemen." 


Needless to say, I do not concur with the observations as 
contained in your letter. Therefore, it remains my desire 
to discuss this matter with you and I am agreeable to 
meeting with you at 9:30 A.M., Monday, April 19, 1965, 

at 400 West Madison Street, Chicago, Illinois, as suggested 
by you in your letter of March 26, 1965. 


Very truly yours, 


/s/ W.H. Callies 
General Chairman 


G. H. Harris 
J. F. Helm 
C. E. Belter 
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CHICAGO AND NORTH WESTERN 
RAILWAY COMPANY 
Personnel Department 

Chicago, Tlinois 60606 


T. M. Van Patten H. R. Beisel 
Director of Personnel Manager of Labor Relations 


March 26, 1965 


Mr. W. H. Callies [Exhibit E, cont'd] 
324 East Wisconsin Avenue 
Milwaukee, Wisconsin 


Dear Sir: 


This will acknowledge receipt of your letter of March 23, 
1965, purporting to be a notice served under Section 6 of 
the Railway Labor Act to amend the existing agreement 
covering crafts and classes of employes represented by 
the Order of Railway Conductors and Brakemen, as fol- 
lows: 


"In all classes of Road Train Service the Minimum Crew 
shall consist of not less than one (1) Conductor and two 
(2) Brakemen." 


In the first place, your notice is improper and cannot be 
accepted for the reason that your organization is not the 
duly designated and authorized representative of brakemen 
on this property for the purposes of the Railway Labor 
Act, 


Your organization and this carrier also are parties to the 
Award of Arbitration Board No. 282. Your attention is di- 
rected to Part A(2) of Section III of that Award, which 
provides as follows: 


"No change shall be made in the scope or application 
of rules in effect immediately prior to the effective 
date of this Award, whether established by agreement, 
interpretation, or practice, which require a stipulated 
number of trainmen (assistant conductors, ticket col- 
lectors, baggagemen, brakemen, or flagmen) in any 
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class of road service, including all miscellaneous and 
unclassified services, or which require a stipulated 
number of brakemen or helpers in any class of yard, 
transfer, or belt line service, including all miscel- 
laneous yard services, except by agreement or pursu- 
and to the provisions of this Award."" (Underscoring ~ 
ours.) 


Accordingly, even if your notice were proper under Sec- 
tion 6 of the Railway Labor Act, which it is not, it would 
be barred under Section III of the Award of Arbitration 
Board No, 282, 


In this connection, you will note that Part A(3) of Section 
ID of the Award of Arbitration Board No. 282 states 


that: 


" *** The parties in interest, as that term is used in 
this award, shall include only the carrier and the or- 
ganization representing the class or craft of employees 


holding seniority rights to the position or positions 


proposed to be abolished or created in the seniority 
district or districts in which such changes are pro- 


posed ***,"" (Underscoring ours) 


If it remains your desire to discuss this matter, Iam 
agreeable to meeting with you at 9:30 a.m., Monday, 
April 1965, at 400 West Madison Street, Chicago, Tlinois, 
for the purpose of more fully explaining my position to 
you. 

As a matter of information I have also suggested the 
same conference date with General Chairman J. F. Helm 
and General Chairman C. E. Belter from whom similar 
letters were received. 


Please advise. 
Yours truly, 
/s/ T. M. Van Patten 


[Exhibit E, cont'd] 


W. H. Callies 
Milwaukee, 2, Wisconsin 


March 23, 1965 


Mr. T. M. Van Patten 

Director of Personnel 

Chicago and North Western Railway 
400 West Madison Street 
Chicago, Hlinois 60606 = Fire: 13K-1965 Crew Consist 
Dear Mr. Van Patten: 


Pursuant to Section 6 of the Railway Labor Act, please 
accept this as Notice, effective thirty (30) days hereafter, 
to amend the existing agreement covering crafts and 
classes of Employees represented by the Order of Railway 
Conductors and Brakemen on the Chicago and North West- 
ern Railroad as follows: 


(A) In all classes of Road Train Service the 
Minimum Crew shall consist of not less than 
one (1) Conductor and two (2) Brakemen. 


In accordance with the Railway Labor Act, I would appre- 
ciate hearing from you setting forth date of conference 
within the Time Limits provided. 


Very truly yours, 


/s/ W. H. Callies 
General Chairman, ORC&B 


G. H. Harris 
Wm. Philiotis 
O. L. Kruse ¢ 


Exhibit F 


NATIONAL MEDIATION BOARD 
Washington 


October 15, 1965 
Case No, A-7570 


Mr. C. A. Pearson 

Vice President- Personnel 

Great Northern Railway Company 
175 E. 4th Street 

St. Paul, Minnesota 55101 


Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


Gentlemen: 


Reference is made to application for the mediation 
services of this Board, in a dispute between your respec- 
tive carrier and organization, described as follows: 


"Organization's Section 6 notice dated 
April 1, 1965." 


This application has been docketed as our Case No. 
A-17570 and will hereafter be referred to by that number. 
A mediator will be assigned to mediate this dispute con- 
sistant with prior commitments. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


[Exhibit F, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


August 2, 1965 


Mr. G. H. Harris, President 

Order of Railway Conductors and Brakemen 
O.R.C.B. Building 

Cedar Rapids, Iowa 52401 


Dear Mr. Harris: 


Reference is made to your letter of July 19, 1965 per- 
taining to the dispute between your organization and Great 
Northern Railway Company, concerning your Section 6 no- 
tice of March 23, 1965 covering the matter of crew consist. 
Your comments have been noted and brought to the attention 
of the Board. 


For his complete information we are submitting, by copy 
of this letter, a copy of your letter to Mr. C. A. Pearson, 
Vice President- Personnel, Great Northern Railway Com- 


pany. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


Mr. C. A. Pearson 

Vice President- Personnel 

Great Northern Railway Company 
175 East Fourth Street 

St. Paul, Minnesota 55101 


[Exhibit F, cont'd] 
ORDER OF RAILWAY CONDUCTORS 


AND BRAKEMEN 
Cedar Rapids, Iowa 


Mr. Thomas A. Tracy July 19, 1965 
Executive Secretary 

National Mediation Board 

Washington, D. C. 20572 


Dear Mr. Tracy: 


This will acknowledge my copy of your letter of July 6, 
1965, to Mr. C. A. Pearson, Vice President- Personnel 
Great Northern Railway Company, which concerned this 
organization's Notice of April 1, 1965, covering the matter 
of crew consist and property served upon the carrier in 
line with Section 6 of the Railway Labor Act. 


I have also reviewed the copy of Mr. Pearson's letter to 
you dated July 1, 1965, which you have attached to your 
July 6th letter for my information and comment. 


In brief comment, let me say that I simply am reiterating 
the position of this organization stated to the carrier in 
conference by our representative, at which time it was 
made abundantly clear that the Order of Railway Conduc- 
tors and Brakemen is not attempting to negotiate for brake- 
men. It is the Order's position that the Conductor, the 
primary employee responsible for the safe and efficient 
operation of the train, of necessity must have an adequate 
number of brakemen assigned to the train in his charge 
for his own safety and for the safe, efficient, and prompt 
discharge of his responsibilities to the carrier in the per- 
formance of service and the movement of the train over 
the railroad. Therefore, it is the position of the Order of 
Railway Condictors and Brakemen that our Notice involves 
the working conditions of the Conductor and is entirely 
proper under the Railway Labor Act. 


Insofar as the comments of Mr. Pearson regarding the ap- 
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plicability of Section 3 of the Award of Arbitration Board 
No. 282, the record is clear that the Order of Railway Con- 
ductors and Brakemen is not precluded from seeking an 
agreement on this subject through negotiation as contem- 
plated by the Railway Labor Act and the Award of Arbitra- 
tion Board No. 282. 


It is respectfully requested that the National Mediation 
Board take immediate jurisdiction of this request for me- 
diation based upon the proper Section 6 Notice served by 
the ORC&B assigning a mediator to the dispute at the 
earliest possible time, in order that it may be handled to 
a conclusion. 


Yours truly, 


/s/ G. H. Harris 
President 


M. M. Winter 
D. J. Hyland 


[Exhibit F, cont'd] 
NATIONAL MEDIATION BOARD 
Washington 


July 6, 1965 


Mr. C. A. Pearson 

Vice President- Personnel 

Great Northern Railway Company 
175 East Fourth Street 

St. Paul, Minnesota 55101 


Dear Mr. Pearson: 


Receipt is acknowledged of your letter of July 1, 1965 
pertaining to the dispute between your company and the 
Order of Railway Conductors and Brakemen concerning the 
organization's Section 6 notice dated April 1, 1965 relative 
to crew consist. “F 
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The position of the carrier has been noted and made part 
of our file. By copy of this letter we are sending a copy of 
your letter to Mr. G. H. Harris for his complete informa- 
tion and any additional comments he may care to make. 


Upon hearing from Mr. Harris the parties will be ad- 
vised further. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


cc: Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


[Exhibit F, cont'd] 
GREAT NORTHERN RAILWAY COMPANY 
St. Paul, Minnesota 55101 


July 1, 1965 


C. A. Pearson 
Vice President 


File Crew Consist (ORC) 


Mr. Thomas A. Tracy, Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Sir: 


Thank you for your letter of June 23, 1965, wherein 
you advise that the Board is in receipt of an application 
for mediation from the Order of Railway Conductors and 
Brakemen covering a dispute between that Organization 
and this Carrier on the following subject: 


"Organization's Section 6 notice dated 
April 1, 1965." 
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The subject matter of this particular notice reads as 
follows: 


"(a) In all classes of Road Train Service the 
Minimum Crew shall consist of not less 
than one (1) Conductor and two (2) Brake- 
men." 


The organization's notice was discussed in conference 
on April 29, 1965, at which time the Committee was in- 
formed that in the carrier's opinion its notice was im- 
proper and should be withdrawn. It was pointed out to the 
Committee that Section III of the Award of Arbitration 
Board No. 282 disposed of the crew consist issue between 
the railroads and the organizations party thereto, includ- 
ing the ORC&B, during the life of the Award and that both 
parties are barred from serving Section 6 notices pertain- 
ing to crew consist prior to the expiration of the two-year 
period specified in Public Law 88-108. 


Secondly, the Committee was reminded that a similar 
notice had been served on all carriers by this same Or- 
ganization on a national basis as recent as September 7, 
1960, and after being thoroughly reviewed by both the 
Presidential Railroad Commission and Arbitration Board 
No. 282, this Organization's request for a crew consist 
rule in roadtrain service was rejected. Further, the Com- 
mittee was reminded that presently there is no crew con- 
sist rule in effect on this property in road freight service. 
The Committee was informed that the number of trainmen 
assigned to handle a road freight train should continue to 
be at the discretion of the operating officers, as it has for 
many years past, who are responsible for safe and effi- 
cient operation and movement of trains. 


At the conclusion of the initial conference the Carrier 
representative informed the Committee that the Carrier 
was not willing to grant the Organization's request for a 
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crew consist rule in road train service, and such request 
was’ again rejected. 


The Organization then requested that the conference be 
recessed until some future mutually agreeable date, to 
which the Carrier agreed. 


No further negotiations were requested by the Organi- 
zation. However, under date of June 7, 1965 the Carrier 
was advised by the ORC&B Chairman that they were ter- 
minating conference on their notice. 


It is the Carrier's recommendation that the National 
Mediation Board reject the Organization's application for 
mediation on the basis that their notice is improper and 
invalid. 


Yours very truly, 


/s/ C. A. Pearson 
Vice President 


[Exhibit F, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


June 15, 1965 


Mr. C. A. Pearson 

Vice President- Personnel 

Great Northern Railway Company 
175 E. 4th Street 

St. Paul, Minnesota 55101 


Dear Mr. Pearson: 


The Board is in receipt of an application for mediation 
from the Order of Railway Conductors & Brakemen cover- 
inga dispute between that organization andthe Great North- 
ern Railway Company on the following subject: 
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"Organization's Section 6 notice dated 
April 1, 1965." 


Please furnish us promptly with any statement you may 
care to make on behalf of the company. 


Very truly yours, 


Thomas A. Tracy 
Executive Secretary 
ce-to: Mr. G. H. Harris, President 


Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


[Exhibit F, cont'd] 
NATIONAL MEDIATION BOARD 
APPLICATION FOR MEDIATION SERVICES 


To the National Mediation Board, 
Washington, D. C. 

A dispute has arisen between the parties shown below 
which has not been adjusted between them, and the serv- 
ices of the National Mediation Board under section 5, 
First, of the Railway Labor Act, and hereby invoked on 
the specific question set forth below. The approximate 
number of employees involved are 1200 


THE SPECIFIC QUESTION IN DISPUTE 
Organization's Section 6 Notice dated April 1, 1965 
(copy attached) 

PARTIES TO DISPUTE 


Order of Railway Conductors and Brakemen vs 
Great Northern Railway 


WORKING AGREEMENT 


If an agreement governing rates of pay, rules, or 
working conditions is in effect, given name of parties 
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thereto and date thereof. If there is no such agreement, 
so state ORC & Band Great Northern Railway 12/27/43 
and 4/1/52 


COMPLIANCE WITH RAILWAY LABOR ACT 


1. If this dispute involves change in the above- 
mentioned agreement, attach copy of the 30-day notice 
served by party desiring change and insert date of notice 
here 


2. If this dispute involves the negotiation of a new or 
supplemental agreement, attach copy of request made by 
party desiring same and insert date of request here 

April 1, 1965 


3. If there has been a refusal to confer, so state and 
give reason; otherwise, give date of last conference here 
April 20, 1965 


Signed at Cedar Rapids, Iowa this 20th day of June, 
1965 
/s/ G. H. Harris 
President 


[Exhibit F, cont'd] 
ORDER OF RAILWAY CONDUCTORS & BRAKEMEN 


Great Northern Railway 
Saint Paul, Minnesota 55101 


June 7, 1965 


Mr. C. A. Pearson, Vice President 
Personnel Department 

175 East Fourth Street 

St. Paul, Minnesota 


Dear Sir: 


Please refer to our letter of April 1, 1965 serving notice 
to amend the existing agreement covering crafts and 
classes of employees represented by the Order of Railway 
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Conductors and Brakemen on the Great Northern Railway 
(Pacific Coast Railway) requesting a written rule speci- 
fying that in all classes of road train service the min- 
mum crew shall consist of not less than one (1) conduc- 
tor and two (2) brakemen. 


In view of the fact that our negotiations to date have failed 
to produce an agreement, it is apparent any further con- 

ferences would be fruitless. Therefore, we see no reason 
to attempt to continue conference on our Notice of April 1, 
1965. 


Please consider this letter as terminating conference on 
our Notice of April 1, 1965 as we will avail ourselves of 
the facilities of the Railway Labor Act to further progress 


our Notice. 
Very truly yours, 


/s/ M. M. Winter, General 
Chairman 


MMW:ab D. J. Hyland, Vice Chairman 


cc: G. H. Harris, President ORC&B 
O.R. Lundberg, Vice President - Dist. No. 3 ORC&B 


[Exhibit F, cont'd] 
GREAT NORTHERN RAILWAY COMPANY 
St. Paul, Minnesota 55101 


May 4, 1965 
File ORC&B - Crew Consist 


Mr. M. M. Winter, General Chairman 
Mr. D. J. Hyland, Vice Chairman 

Order of Railway Conductors & Brakemen 
302 First Federal Building 

St. Paul, Minnesota 55101 


Gentlemen: 


This pertains to your conference on April 29, 1965 with 
Mr. L. L. LaFountaine of my staff concerning your notice 
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of April 1, 1965, which you state was served pursuant to 
Section 6 of the Railway Labor Act, to amend the existing 
Agreement covering crafts and classes of employees rep- 
resented by the Order of Railway Conductors and Brake- 
men on the Great Northern Railway (Pacific Coast. R.R. 
Co.) as follows: 


"(a) In all classes of Road Train Service the 
Minimum Crew shall consist of not less than 
one (1) Conductor and two (2) Brakemen." 


At the outset of your discussion you were informed that 
in the Carrier's opinion your notice was improper and 
should be withdrawn. 


Your Committee was also reminded that a similar no- 
tice has been served on all carriers by your Organization 
On a national basis as recent as September 6, 1960, and 
after being thoroughly reviewed by both Presidential 
Railroad Commission and Arbitration Board No. 282, 
your Organization's request for a Crew Consist rule in 
road train service was rejected. 


In conclusion, the Committee was informed that for the 
reasons Stated during conference the Carrier was not will- 
ing to grant the Organization's request for a minimum crew 
Consist rule, and, accordingly, the Committee's request 
was declined. 


Your Committee then requested that conference on your 
notice of April 1, 1965 be recessed. This will confirm ad- 
vice that the Carrier is willing to consider. The conference 
recessed until some future mutually agreeable date. 


Yours very truly, 


/s/ C. A. Pearson 
Vice President 


[Exhibit F, cont'd] 


ORDER OF RAILWAY CONDUCTORS & 
BRAKEMEN 
Saint Paul, Minn. 55101 


April 20, 1965 


Mr. C. A. Pearson, Vice President 
Personnel Department 

Great Northern Railway 

175 East Fourth Street 

St. Paul, Minnesota 55101 


Dear Sir: 


Thank you for your letter dated April 14, 1965 your file 
ORC&B Sec. 6 Local (Crew Consist) which was in response 
to our letter of April 1, 1965 wherein we served notice pur- 
suant to Section 6 of the Railway Labor Act requesting a 
written crew consist rule of not less than one (1) Conductor 
and two (2) Brakemen. 


Please be advised that the time and place as suggested by 
your letter of April 14, 1965 to discuss our notice is agree- 
able with this committee. 


Very truly yours, 


s/s M. M. Winter, General Chair 
man 


D. J. Hyland, Vice Chairman 
MW:mw 
cc: G.H. Harris, Pres. ORC&B 
O. R. Lundberg, Vice Pres. ORC&B 
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[Exhibit F, cont'd] 
GREAT NORTHERN RAILWAY COMPANY 
St. Paul, Minnesota 55101 


April 14, 1965 
File ORC&B Sec. 6 Local 
(Crew Consist) 


Mr. M. M. Winter, General Chairman 
Mr. D. J. Hyland, Vice Chairman 

Order of Railway Conductors & Brakemen 
302 First Federal Building 

St. Paul, Minnesota 55101 


Dear Sirs: 


This is in reply to your letter which was dated April 1, 
1965 and was received by me on April 6, 1965, your file 
"Crew Consist", in which you serve notice pursuant to Sec- 
tion 6 of the Railway Labor Act to amend the existing agree- 
ment covering crafts and classes of employees represented 
by the Order of Railway Conductors and Brakemen on the 
Great Northern Railway (Pacific Coast Railway) as follows: 


"(a) Inall classes of Road Train Service the 
Minimum Crew shall consist of not less 
than one (1) Conductor and two (2) Brake- 
men." 


In accordance with your request, I am agreeable to meet- 
ing with you at 2:00 p.m. on Thursday, April 29, 1965 in my 
office to further discuss this request. 


Very truly yours, 


/s/ C. A. Pearson 
Vice President 


[Exhibit F, cont'd] 


GENERAL COMMITTEE OF ADJUSTMENT 
ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN 
302 First Federal Bldg. 
Saint Paul, Minn. 55101 
File No. Crew Consist 


April 1, 1965 


Mr. C. A. Pearson, Vice President 
Personnel Department 

Great Northern Railway 

175 East Fourth Street 

St. Paul, Minnesota 55101 


Dear Mr. Pearson: 


Pursuant to Section 6 of the Railway Labor Act as amended, 
please accept this as Notice, effective thirty (30) days here- 
after, to amend the existing agreement covering crafts and 
classes of employees represented by the Order of Railway 
Conductors and Brakemen on the Great Northern Railway 


(Pacific Coast Railway) as follows: 


(a) In all classes of Road Train Service the 
Minimum Crew shall consist of not less than 
one (1) Conductor and two (2) Brakemen. 


In accordance with the Railway Labor Act, we would appreci- 
ate hearing from you setting forth date of conference within 
the Time Limits provided. 


Very truly yours, 


/s/ M. M. Winter 
M. M. Winter, General Chairman 


/s/ D. J. Hyland 
D. J. Hyland, Vice Chairman 


ec: G.H. Harris, President ORC&B 
O. R. Lundberg, Vice President ORC&B 


Exhibit G 


NATIONAL MEDIATION BOARD 
Washington 


October 18, 1965 
Case No. A-7573 


Mr. L. G. Tolleson 

Asst. Vice President-Labor Relations 
Southern Railway System 

P. O. Box 1808 

Washington, D. C. 20013 


Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


Gentlemen: 


Reference is made to application for the mediation serv- 
ices of this Board, in a dispute between the Southern Rail- 
way Company, Cincinnati, New Orleans & Texas Pacific 
Railway Company, Alabama Great Southern Railway Com- 
pany, New Orleans & Northeastern Railroad Company, and 
Georgia Southern & Florida Railway Company and the Order 
of Railway Conductors & Brakemen, described as follows: 


"ORC&B's Section 6 notice dated March 23, 
1965" 


This application has been docketed as our Case No. A- 
7573 and will hereafter be referred to by that number. A 
mediator will be assigned to mediate this dispute consistent 
with prior commitments. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 
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[Exhibit G, cont'd] October 13, 1965 


12X1965 Crew Consist 
Southern Railway Sys- + 
tem 


Mr. Thomas A. Tracy, 
Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Tracy: 


This is in answer to my copy of your letter of June 21, 1965 
to Mr. L. G. Tolleson of the Southern Railway System ac- 
knowledging receipt of his letter to you concerning his posi- 
tion relative to ORC&B request for the services of your 
Board on date of June 16, 1965 to assist in settling ORC&B 
Section 6 Notice dated March 23, 1965 reading in part: 


"Tn all classes of Road Train Service, the minimum 
crew shall consist of not less than one (1) conductor 
and two (2) brakemen." 


You ask for my comments to Mr. Tolleson's position con- 
cerning this notice. 


As pointed out to Mr. Tolleson in conference and by letter 
dated May 3, 1965, the ORC&B is not attempting to negotiaté 
for Trainmen on the Southern Railroad as the ORC&B is not 
the legal bargaining agent for Trainment on the Southern. 
But we are attempting to negotiate for the class and craft of 
Road Conductors as the ORC&B does legally represent this 
craft and class on the Southern. We finditnecessary to take 
this procedure to provide the Conductor with an adequate 
crew in which to safely and efficiently perform the service 
duties and responsibilities required of conductors of the 
Southern Railway System. Therefore, it is the position of 
the Order of Railway Conductors & Brakemen that our No- 
tice involves the working conditions of the Conductor and is 
entirely proper under the Railway Labor Act. 
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It is respectfully requested that the National Mediation Board 
take immediate jurisdiction of the ORC&B request for its 
services based upon the proper Section 6 Notice served by 
the ORC&B, assigning a mediator to the dispute and to com- 
mence active mediation at the earliest possible date. 


Very truly yours, 


/s/ G. H. Harris 
President 


[Exhibit G, cont'd] 
NATIONAL MEDIATION BOARD 
Washington 
June 21, 1965 


Mr. Lawson G, Tolleson 

Assistant Vice President, Labor Relations 
Southern Railway System 

P. O. Box 1808 

Washington, D. C. 20015 


Dear Mr. Tolleson: 


Receipt is acknowledged of your letter of June 16, 1965 in 
reply to our letter of June 15, 1965 with reference to the 
application for mediation from the Order of Railway 
Conductors and Brakemen, on the subject of their Section 
6 notice dated March 23, 1965. 


Your comments have been noted and we are, by copy of 
this letter, forwarding a copy of your letter to Mr. G. H. 
Harris, President, Order of Railway Conductors and Brake- 
men, for his information and comment. 


Very truly yours, 


Thomas A. Tracy 
Executive Secretary 


Mr. G. H. Harris, President 
Order of Railway Conductors and Brakemen. 
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[Exhibit G, cont'd] 
SOUTHERN RAILWAY SYSTEM 
Washington, 13, D. C. 


June 16, 1965. t/s 
C-21041 
LF-613-65 


Mr. Thomas A. Tracy, Executive Secretary, 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Tracy: 
Referring to your letter of June 15 reading as follows: 


"The Board is in receipt of an application for 
mediation from the Order of Railway Conductors 
& Brakemen covering a dispute between that organi- 
zation and the Southern Railway Company, Cincinnati, 
New Orleans & Texas Pacific Railway Company, Ala- 
bama Great Southern Railroad Company, New Orleans 
& Northeastern Railroad Company, and Georgia South- 
ern and Florida Railway Company, on the following 
subject: 


'ORC&B Section 6 notice dated March 23, 1965' 


Please furnish us promptly with any statement 
you may care to make on behalf of the Company."’ 


The only notice we have received from the Order of 
Railway Conductors and Brakemen dated March 23, 1965, 
is one proposing - "In all classes of Road Train Service the 
Minimum Crew shall consist of not less than one (1) Con- 
ductor and two (2) Brakemen." Attached to copy of corre- 
spondence exchanged with respect to this notice. Your par- 
ticular attention is called to the fact that I have taken the 
position that such notice does not come within the collective 
bargaining requirements of the Railway Labor Act. The 
ORC&B does not represent trainmen on railroads com- 
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prising Southern Railway System and, under the law, can- 
not negotiate for and on behalf of trainmen. 


Very truly yours, 


/s/L. G. Tolleson 
Assistant Vice President, 
Labor Relations. 


[Exhibit G, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


Mr. L. G. Tolleson June: 18; 4985 
Asst. Vice President-Labor Relations 
Southern Railway System 

P.O. Box 1808 

Washington, D. C. 20013 


Dear Mr. Tolleson: 


The Board is in receipt of an application for mediation 
from the Order of Railway Conductors & Brakemen cover- 
ing a dispute between that organization and the Southern 
Railway Company, Cincinnati, New Orleans & Texas Pacific 
Railway Company, Alabama Great Southern Railroad Com- 
pany, New Orleans & Northeastern Railroad Company, and 
Georgia Southern and Florida Railway Company, on the fol- 
lowing subject: 


"ORC&B Section 6 notice dated March 23, 1965" 


Please furnish us promptly with any statement you may 
care to make on behalf of the company. 


Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 


Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 
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[Exhibit G, cont'd] 
NATIONAL MEDIATION BOARD 
Application for Mediation Services 


To The National Mediation Board, 
Washington 


THE SPECIFIC QUESTION IN DISPUTE 


Order of Railway Conductors and Brakemen 
Section 6 Notice dated March 23, 1965 


PARTIES TO DISPUTE 


Order of Railway Conductors and Breakmen 
Southern Railway System (See Section 6 Notice attached) 


WORKING AGREEMENT 


If an agreement governing rates of pay, rules, or work- 
ing conditions is in effect, give name of parties thereto and 
date thereof. If there is no such agreement, so state 
Agreement dated May 15, 1942 and as further amended 
to date. 


COMPLIANCE WITH RAILWAY LABOR ACT 


1, If this dispute involves change inthe above-mentioned 
agreement, attach copy of the 30-day notice served by 
party desiring change and insert date of notice here at- 
tached. 


2. If this dispute involves the negotiation of a new or 
supplemental agreement, attach copy of request made by 
party desiring same and insert date of request here 


3. If there has been a refusal to confer, so state and 
give reason; otherwise, give date of last conference here 
last conference March 27, 1956 - Carrier refuses further 
conference. 


Signed at Cedar Rapids, Iowa this 19th day of June, 1965 
Name G. W. Harris 
Title President 


March 23, 1965 
(date) 


Name) Mr. L. G. Tolleson 

(Title) Asst. Vice-Pres, Labor Relations 

Railroad) Southern Railway Compan , CNO & TP, AGS, NO 
& NE, GS & F Railway Companies 

(Address) Southern Railway System, P.O. Box 1808 


(City and State) Washington 13, D.C. 


File: Re: 13 Y 1965 Crew Consist 
Dear Mr. Tolleson 


Pursuant to Section 6 of the Railway Labor Act, please ac- 
cept this as Notice, effective thirty (30) days hereafter, to 
amend the existing agreement covering crafts and classes 
of Employees represented by the Order of Railway Con- 
ductors and Brakemen on the Southern Railway Company, 
CNO & TP, AGS, NS & NE, and GS&F Railway Companies 
as follows 


(a) In all classes of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Con- 
ductor and two (2) Brakemen. 


In accordance with the Railway Labor Act, I would appreci- 
ate hearing from you Setting forth date of conference within 
the Time Limits provided. 


Very truly yours, 
E. R. Hughes Sr. 


General Chairman, ORC&B 
Southern Railway System 


ce: G.H. Harris 
cc: L. G. Tolleson 
cc: E.R. Hughes 


[Exhibit G, cont'd] 


13X1965 Crew Consist Southern 


May 5, 1966 


Mr. L. G. Tolleson 
Assistant Vice President 
Labor Relations 
Southern Railway System 
Washington, D. C. 


Dear Mr. Tolleson: 


This has reference to Section 6 notice served dy our 
General Chairman, Mr. E. R. Hughes, under date of March 
23, 1965, requesting that: 


"(a) In all classes of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Conduc- 
tor aid two (2) Brakemen." 


Our files indicate that this Notice was discussed between 
you and General Chairman Hughes on March 27, 1965, and in 
your letter of the same date having reference to this confer- 
ence, you take the position that the ORC&B does not repre- 
sent trainmen on the Southern and that "under the law cannot 
negotiate for and on behalf of trainmen.” 


There appears to be some confusion as to the intent and 
purpose of our Section 6 notice, above referred to. The 
ORC&B is not attempting to negotiate for trainmen. We are 
attempting to negotiate for the class or craft of road conduc- 
tors and find it necessary to take this procedure to provide 
him with an adequate crew in which to safely and efficiently 
perform the services, duties and responsibilities required of 
conductors of the Southern Railway System. 


In your letter dated April 7 to General Chairman Hughes, 
you have declined further conferences on the Section 6 notice 
of March 23, which leaves this organization with no other al- 
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ternative except to progress this matter further under the 
provisions of the Railway Labor Act, as amended. 


Very truly yours, 
/s/ G. H. Harris 
President 

cc: E. R. Hughes 


[Exhibit G, cont'd] 


April 30, 1965 


Mr. L. G. Tolleson, Assistant Vice President 
Labor Relations 

Southern Railway System 

Southern Railway Building 

Washington, D. C. 


Dear Mr. Tolleson: 


Referring to your letter dated April 7, 1965, declining m) 
request for further conference concerning Section 6 Notice « 
March 23, 1965, served on the Southern Railway System, you 
file C-21041, my file 13-X-1965 Crew Consist, as follows: 


"In all classes of Road Train Service the Minimum 
Crew shall consist of not less than one (1) Conductor 
and two (2) Brakemen." 


Even though a future conference on the subject matter 
has been declined by you, it is my position that my notice 
is proper under the Railway Labor Act. Mr. C. H. Harris, 
President of the Order of Railway Conductors and Brake- 
men, will be in Washington D. C., Tuesday, April 4 through 
Friday, April 7 at the Manger-Hamilton Hotel. I feel that a 
conference with Mr. Harris and myself with you will be ad- 
vantageous for the Southern Railway Company andthe employ 
ees represented by the Order of Railway Conductors and 
Brakemen. Please advise if a conference can be arranged 
and a time agreeable to you on either the 4, 5, 6, or 7th day 
of May 1965 at your office. 
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I will be at the Sir Walter Hotel in Raleigh, North Caro- 
lina, May 2, 3, and at the Hamilton Hotel in Washington, 
April 4th through April 7th. Please send your reply to 
either of these addresses. 


Very truly yours, 


E. R. Hughes, Sr., General 
Chairman 

O. R. C. & B., Southern Railway 
System + 


[Exhibit G, cont'd] 
SOUTHERN RAILWAY SYSTEM 
Washington, 13, D. C. 


April 7, 1965. t/s 
C-21041 


Mr. E. R. Hughes, Sr., General Chairman, 
Order of Railway Conductors and Brakemen, 
P. O. Box 694, 
Harriman, Tennessee. 


Dear Mr. Hughes: 


Referring to your letter dated April 5, reading asfol- { 
lows: 


"This will acknowledge your letter of March 27, 1965, 
regarding Section 6 Notice of March 23, 1965, served on 
the Southern Railway System, your file C-21041, my file 
13-X-1965 Crew Consist, as follows: 


"In all classes of Road Train Service 
the Minimum Crew shall consist of not 
less than one (1) Conductor and two (2) 
Brakemen.' 


It will be necessary for me to have a further con- 


143 


ference with you to discuss this matter. The mutual 
agreement date to be arranged by you." 


Frankly, there is nothing further to discuss. As you 
know, it is my position that this notice doesnot come within 
the collective bargaining requirements of the Railway Labor 
Act, as stated in my letter to you of March 27 confirming 
my oral advice. Nevertheless, to meet the technical re- 
quirements of the Act, I conferred with you within the 
thirty-day period. 


Your request for a further conference on the subject 
matter is, of course, declined. 


Very truly yours, 
/s/ L. G. Tolleson 


Assistant Vice President, 
Labor Relations. 


[Exhibit G, cont'd] April 5, 1965 


Mr. L. G. Tolleson, Assistant Vice President 
Labor Relations 

Southern Railway System 

P. O. Box 1808 

Washington, D. C. 20013 


Dear Mr. Tolleson: 


This will acknowledge your letter of March 27, 1965, re- 
garding Section 6 Notice of March 23, 1965 served on the 
Southern Railway System, your file C-21041, my file 13-x- 
1965 Crew Consist, as follows: 


"In all classes of Road Train Service the Minimum Crew 
shall consist of not less than one (1) Conductor and two 
(2) Brakemen." 


It will be necessary for me to have a further conference 
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with you to discuss this matter. The mutual agreement 
date to be arranged by you. 


Very truly yours, 


E.R. Hughes, Sr., General 
Chairman 


O.R.C.&B., Southern Railway 


System 
Copy to: 


G. H. Harris 

W. W. Carson 

W. J. Weatherford 
E. H. Hayes 


[Exhibit G, cont'd] 
SOUTHERN RAILWAY SYSTEM 
Washington 13, D. C. 
March 27, 1965. t/s 


C-21041 


Mr. E. R. Hughes, Sr., General Chairman, 
Order of Railway Conductors and Brakemen, 
P. O. Box 694, 


Harriman, Tennessee. 


Dear Mr. Hughes: 


Referring to your letter dated March 23, saying you 
were serving a Section 6 Notice on these Carriers for 
adoption of the following rule: 


"In all classes of Road Train Service 
the Minimum Crew shall consist of not less 
than one (1) Conductor and two (2) Brakemen"; 


and to our discussion of this notice in conference 
today: 
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This is to confirm my advice to you that it is my po- 
Sition that this notice does not come within the collective 
bargaining requirements of the Railway Labor Act. The 
ORC&B does not represent trainmen on these Carriers 
and, under the law, cannot negotiate for and on behalf of 
trainmen. 


Very truly yours, 
/s/ L. G. Tolleson 


Assistant Vice President, 
Labor Relations. 


Exhibit H 


13X-1965 Crew Consist 


FDT DL Book of 3 ORC&B 
Cedar Rapids, Iowa 


August 6, 1965 


Thomas A. Tracy, National Mediation Board, Washington, 
D.C. 

G. P. Lechner, 445 Sutter Street, Room 201, San Francisco, 
Cal. 

R. H. Woodhams, 445 Sutter St. Room 201, San Francisco, 
Cal. 


Re NMB tel this date, Vice President G. P. Lechner will 
meet Mediator Eddy at Shaw Hotel, San Francisco on 
Wednesday, August 11th to commence investigation of File 
C-3590, ORC&B and Southern Pacific Company. JOINT 
TRACY, LECHNER, WOODHAMS. 


/s/ G. H. Harris 
President, ORC&B 
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WESTERN UNION 
[Exhibit H, cont'd] 


H/me 


5:3P ODT Aug 5 65 MA309 
Syb233 Sy W008 Pd Fax Washington DC 5 44 PEDT & 
GH Harris, President, Order of Railway Conductors & 
Brakemen Cedar Rapids Iowa 
Mediator Clarence G, Eddy will be at the Shaw Hotel, San 
Francisco, Calif., Wednesday, 8-11, to commence investi- 
gation of file No. 0-3590, ORC&B and Southern Pacific 
Company. Please advise who will represent you. Joint 
Ball and Harris. 
Thomas A Tracy Executive Secretary National Mediation 
Board (26). 


Discussed w/GHH@ 200 pm 8/6/65 
GPL is to be assigned 


[Exhibit H, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


July 30, 1965 
File No, C-3590 


Mr. G. H. Harris, President 
Order of Railway Conductors and Brakemen 
Cedar Rapids, Iowa 


Dear Mr. Harris: 


Reference is made to your letters of July 19, 1965 
pertaining to the applications of your organization for the 
services of this Board pertaining to disputes between the 
Order of Railway Conductors and Brakemen and the (1) 
Southern Pacific Company (including former El] Paso and 
Southwestern Railroad) and (2) Southern Pacific Company 
(excluding former El Paso and Southwestern Railroad) 
concerning the organization's Section 6 notices of March 
23, 1965 covering crew consist. 


147 


Further reference is made to the letter of Mr. C. A. 
Ball to which yours of July 19, 1965 refers. This entire 
matter, and the positions of the parties, was considered at 
the last executive session of the Board. 


In view of the questions raised as to the propriety of 
your notices these applications have been combined and as- 
signed our case file No. C-3590. This file will be assigned 
to a mediator for investigation on the property and we will 
await the outcome of such investigation before further ac- 
tion is taken by this office. 


As a matter of information we are submitting, by 
copy of this letter, a copy of Mr. Ball's letter of June 23, 
1965 and your letter of July 19, 1965 to Mr. Charles Luna, 
President, BRT as well as a copy to Mr. Ball of your July 


19, 1965 letter. 
Very truly yours, 


/s/ Thomas A. Tracy 
Executive Secretary 
Mr. C. A. Ball 
Manager of Personnel 
Southern Pacific Co. 
Mr. Charles Luna, President 
Brotherhood of Railroad Trainmen 


[Exhibit H, cont'd] 


Mr. Thomas A. Tracy July 19, 1965 
Executive Secretary 

National Mediation Board 

Washington, D. C. 20572 


Re: 13-X-1965 (CC) 


Dear Mr. Tracy: 


This will acknowledge my copy of your letter of July 2, 
1965, to Mr. C. A. Ball, Manager of Personnel, Southern 
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Pacific Company, which concerned this organization's No- 
tice of March 23, 1965, covering the matter of crew consist 
and properly served upon the carrier in line with Section 6 
of the Railway Labor Act. 


I have also reviewed the copy of Mr. Ball's letter to you 
dated June 23, 1965, which you attached to your July 2nd 
letter for my information and comment. 


In brief comment, let me say that I simply am reiterat- 
ing the position of this organization stated to the carrier in 
conference by our representative, at which time it was made 
abundantly clear that the Order of Railway Conductors and 
Brakemen is not attempting to negotiate for brakemen. It is 
the Order's position that the Conductor, the primary em- 
ployee responsible for the safe and efficient operation of the 
train, of necessity must have an adequate number of brake- 
men assigned to the train in his charge for his own safety 
and for the safe, efficient, and prompt discharge of his 
responsibilities to the carrier in the performance of ser- 
vice and the movement of the train over the railroad. 


Therefore, it is the position of the Order of Railway Con- 
ductors and Brakemen that our Notice involves the work- 
ing conditions of the Conductor and is entirely proper un- 
der the Railway Labor Act. 


Insofar as the comments of Mr. Ball regarding the ap- 
plicability of Section 3 of the Award of Arbitration Board 
No. 282, the record is clear that the Order of Railway 
Conductors and Brakemen is not precluded from seeking 
an agreement on this subject through negotiation as con- 
templated by the Railway Labor Act and the Award of Ar- 
bitration Board No. 282. 


It is respectfully requested that the National Mediation 
Board take immediate jurisdiction of this request for me- 
diation based upon the proper Section 6 Notice served by 
the ORC&B, assigning a mediator to the dispute at the 
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earliest possible time, in order that it may be handled to 
a conclusion. 
Yours truly, 


G. H. HARRIS 
President 


ce: G. P. Lechner 
R. H. Woodhams 


NATIONAL MEDIATION BOARD 
Washington 


July 2, 1965 


[Exhibit H, cont'd] 


Mr. C.A. Ball 

Manager of Personnel 
Southern Pacific Company 
65 Market Street 

San Francisco, California 


Dear Mr. Ball: 


We are in receipt of your letter of June 23, 1965, per- 
taining to the dispute between your company and the Or- 
der of Railway Conductors and Brakemen concerning the 
organization's Section 6 notice of March 23, 1965, cover- 
ing the matter of crew consist. 


The contents of your letter have been noted and we are 
sending a copy, by copy of this letter, to Mr. G. H. Har- 
ris, President, Order of Railway Conductors and Brake- 
men for his information and comments. Mr, Harris’ at- 
tention is directed to your views regarding the applicabil- 
ity of Section III of the Award of Arbitration Board No. 
282. 


Very truly yours, 


THOMAS A. TRACY 
Executive Secretary 


150 


cc: Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
ORCB Building 
Cedar Rapids, Iowa. 


SOUTHERN PACIFIC COMPANY 
65 Market Street, 
San Francisco, California 94105 


[Exhibit H, cont'd] June 23, 1965 


Mr. Thomas A. Tracy (2) TRN 2-141 
Executive Secretary 

National Mediation Board 

Washington, D.C. 20572 


Dear Mr. Tracy: 


Referring to your letter of June 15, 1965, concerning 
notice served under Section 6 of the Railway Labor Act 
by the Order of Railway Conductors and Brakemen re- 
questing a crew consist rule: 


Under date of March 23, 1965, the Order of Railway 
Conductors and Brakemen served notice under Section 6 
of the Railway Labor Act of their desire to amend the ex- 
isting agreement covering crafts and classes of employes 
represented by them on the Southern Pacific Company, 
Pacific Lines (former El Paso and Southwestern Rail- 
road), as follows: 


"In all classes of Road Train Service the 
Minimum Crew shall consist of not less 
than one (1) Conductor and two (2) Brake- 
men." 


Under date of March 30, 1965, we acknowledged re- 
ceipt of the above-mentioned notice and advised the Or- 
ganization said notice was improper and could not be ac- 
cepted for the reason that the Order of Railway Conduc- 
tors and Brakemen is not the duly designated and author- 
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ized representative of brakemen on this property for the 
purposes of the Railway Labor Act. We further advised 
them that even if their notice were considered proper un- 
der Section 6 of the Railway Labor Act, it wouldbe barred 
under Section II of the Award of Arbitration Board No. 
282. However, without waiving that position, we agreed 
to a meeting with them for the purpose of more fully ex- 
plaining our position. Such meeting was held April 21, 
1965, during which we explained our position in connec- 
tion with the impropriety of their notice and the fact that 
it was barred under Section III of the Award of Arbitra- 
tion Board No. 282. By letter dated April 26, 1965, we 
confirmed to the Organization what was stated during the 
meeting. 

Yours truly, 


C.A. BALL 


[Exhibit H, cont'd] 


NATIONAL MEDIATION BOARD 
Washington 


June 15, 1965 


Mr. C.A. Ball 

Manager of Personnel 

Southern Pacific Company 

65 Market Street 

San Francisco, California 94105 


Dear Mr. Ball: 


The Board is in receipt of an application for mediation 
from the Order of Railway Conductors & Brakemen cover- 
ing a dispute between that organization and the Southern 
Pacific Company (excluding former El Paso & Southwest- 
ern Railroad) on the following subject: 


"ORC&B Section 6 notice dated March 23, 
1965." 
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Please furnish us promptly with any statement you may 
care to make on behalf of the company. 


Very truly yours, 


THOMAS A, TRACY 
Executive Secretary 


cc: Mr. G. H. Harris, President 
Order of Railway Conductors & Brakemen 
Cedar Rapids, Iowa 52401 


[Exhibit H, cont'd] 


National Mediation Board 
APPLICATION FOR MEDIATION SERVICES 


To the National Mediation Board, Washington, D.C. 


A dispute has arisen between the parties shown below 
which has not been adjusted between them, and the ser- 
vices of the National Mediation Board under section 5, 
First, of the Railway Labor Act, are hereby invoked on 
the specific question set forth below. The approximate 
number of employees involved are 1380 


The Specific Question in Dispute 


Order of Railway Conductors & Brakemen Section 6 
Notice dated March 23, 1965. 


Parties to Dispute 
Order of Railway Conductors & Brakemen 


Southern Pacific Company (including former El Paso 
and Southwestern Railroad) 


Working Agreement 


If an agreement governing rates of pay, rules, or work- 
ing conditions is in effect, give name of parties thereto 
and date thereof. If there is no such agreement, so state: 
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Agreement between the parties dated July 16, 1965. 


Compliance with Railway Labor Act 


1. If this dispute involves change in the above-men- 
tioned agreement, attach copy of the 30-day notice served 
by party desiring change and insert date of notice here: 
(Copy attached) 


2. If this dispute involves the negotiation of a new or 
supplemental agreement, attach copy of request made by 
party desiring same and insert date of request here: 


3. If there has been a refusal to confer, so state and 
give reason; otherwise, give date of last conference here: 


Last conference June 8, 1965 and (Illegible). 
Signed at Cedar Rapids, Iowa this 11th day of June, 1965. 


/s/ G. H. HARRIS 
President 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN 
General Committee of Adjustment 
San Francisco, California 


[Exhibit H, cont'd] March 23, 1965 


Mr. C. A. Ball, 

Manager of Personnel 
Southern Pacific Company 
65 Market Street 

San Francisco, California 


Dear Sir: 


Pursuant to Section 6 of the Railway Labor Act, please 
accept this as Notice, effective thirty (30) days hereafter, 
to amend the existing agreement covering crafts and 
classes of Employees represented by the Order of Rail- 
way Conductors and Brakemen on the Southern Pacific 
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Railroad (including the former El Paso & Southwestern 
Railroad), as follows: 


(a) In all classes of Road Train Service the 
Minimum Crew shall consist of not less 
than one (1) Conductor and two (2) Brake- 
men. 


In accordance with the Railway Labor Act, I would ap- 
preciate hearing from you setting forth date of conference 
within the Time Limits provided. 


Very truly yours, 


R. H. WOODHAMS, Chairman 
Order of Railway Conductors and 
Brakmen 


cc: G. H. Harris 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN 
General Committee of Adjustment 
San Francisco, California 


[Exhibit H, cont'd] File No. M-717 
June 9, 1965 


Mr. C.A. Ball, 

Manager of Personnel 
Southern Pacific Company 
(Excluding former EP&SW) 
65 Market Street 

San Francisco 5, California 


Dear Sir: 


Reference is made to our Notice of March 23, 1965 pur- 
suant to Section 6 of the Railway Labor Act, to amend the 
existing Agreement covering crafts and classes of em- 
ployes represented by the Order of Railway Conductors 
and Brakemen on the Southern Pacific Company (Exclud- 
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ing former El Paso and Southwestern Railroad), as fol- 
lows: 


"In all classes of Road Train Service, the 
minimum crew consist shall consist of not 
less than one conductor and two brakemen." 


Conferences were held between the undersigned and a 
representative of your department, on April 21 and June 
8, 1965. 


Inasmuch as an agreement was not reached on the is- 
sue contained in our Notice, this will confirm oral notice 
given in conference June 8, 1965 that we are terminating 
conferences on the matter. 


Yours truly, 


R.H. WOODHAMS, 
Chairman 


bec: Mr. G. H. Harris, Pres.-ORC&B 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN 
General Committee of Adjustment 
San Francisco, California 


[Exhibit H, cont'd] File No. M-717 
April 5, 1965 

Mr. C. A. Ball 

Manager of Personnel 

Southern Pacific Company 


65 Market Street 
San Francisco, California 


Attention: Mr. H. A. Teal 
Dear Sir: 


This will acknowledge your letter of March 30, 1965, 
in connection with Section 6 served under provisions of 
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the Railway Labor Act as amended, covering employees 
of this organization on the Southern Pacific Company, 
Pacific Lines (former El Paso and Southwestern Railroad, 
covering Crew Consist. 


This is to advise that the time and date of Wednesday, 
April 21, 1965, 2:00 P.M., meets with our approval, for 
discussion of this matter. 


Yours truly, 


R. H. WOODHAMS, 
Chairman 


be: Mr. G. H. Harris, Pres.-ORC&B-— encl. 


[Exhibit H, cont'd] 


SOUTHERN PACIFIC COMPANY 
65 Market Street 
San Francisco, California 94105 


TRN 2-141 
March 30, 1965 


Mr. R. H. Woodhams, General Chairman (2) 
Order of Railway Conductors and Brakemen 
Room 201, 445 Sutter Street 

San Francisco, California 94108 


Dear Sir: 


This will acknowledge receipt of your letter of March 
23, 1965, purporting to be a notice served under Section 6 
of the Railway Labor Act to amend the existing agreement 
covering crafts and classes of employees represented by 
the Order of Railway Conductors and Brakemen on the 
Southern Pacific Company, Pacific Lines (former El Paso 
and Southwestern Railroad), as follows: 


"In all classes of Road Train Service the Mini- 
mum Crew shall consist of not less than one (1) 
Conductor and two (2) Brakemen." 
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In the first place, your notice is improper and cannot 
be accepted for the reason that your organization is not 
the duly designated and authorized representative of brake- 
men on this property for the purposes of the Railway La- 
bor Act. 


Your organization and this carrier also are parties to 
the Award of Arbitration Board No. 282. Your attention 
is directed to Part A(2) of Section III of that Award, which 
provides as follows: 


"No change shall be made in the scope or appli- 
cation of rules in effect immediately prior to 
the effective date of this Award, whether es- 
tablished by agreement, interpretation, or prac- 
tice, which require a stipulated number of train- 
men (assistant conductors, ticket collectors, 
baggagemen, brakemen, or flagmen) in any class 
of road service, including all miscellaneous and 
unclassified services, or which require a stipu- 
lated number of brakemenor helpers inany class 
of yard, transfer, or belt line service, includ- 
ing all miscellaneous yard services, except by 


agreement, or pursuant to the provisions of 
this Award." (Underscoring ours) 


Accordingly, even if your notice were proper under Sec- 
tion 6 of the Railway Labor Act, which it is not, it would 
be barred under Section II of the Award of Arbitration 
Board No. 282. 


In this connection, you will note that Part A(3) of Sec- 
tion III of the Award of Arbitration Board No. 282 states 
that — 


"* * * The parties in interest, as that term is 
used in this Award, shall include only the car- 
rier and the organization representing the class 
or craft of employees holding seniority rights 


to the position or positions proposed to be abol- 
ished or created in the seniority district or dis- 
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tricts in which such changes are proposed * * *." 
(Underscoring ours) 


If it remains your desire to discuss this matter, we 
are agreeable to meeting with you, for the purpose of more 
fully explaining our position to you, at 2:00 PM, Wednes- 
day, April 21, 1965, in Room 259, Southern Pacific Build- 
ing, 65 Market Street, San Francisco, California. Mr. H. 
A. Teal, Assistant Manager of Personnel, will represent 
the Company. 


Please advise Mr. Teal direct as to whether time and 
date suggested are satisfactory. 


Yours truly, 
c. A. BALL 


[Exhibit H, cont'd] 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN 
General Committee of Adjustment 
San Francisco, California 


Org. File No. M-717 
Co. File No. 13-X-1965 
Crew Consist 


Mr. C. A. Ball, March 23, 1965 
Manager of Personnel 

Southern Pacific Company 

65 Market Street 

San Francisco, Calif. 


Dear Sir: 


Pursuant to Section 6 of the Railway Labor Act, please 
accept this as Notice, effective thirty (30) days hereafter, 
to amend the existing agreement covering crafts and 
classes of Employees represented by the Order of Rail- 
way Conductors and Brakemen on the Southern Pacific 
Railroad (including the former El Paso & Southwestern 
Railroad), as follows: 
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(a) In all classes of Road Train Service the Mini- 
mum Crew shall consist of not less than one (1) 
Conductor and two (2) Brakemen. 


In accordance with the Railway Labor Act, I would ap- 
preciate hearing from you setting forth date of conference 
within the Time Limits provided. 


Very truly yours, 
R.H. WOODHAMS, Chairman 


Order of Railway Conductors 
and Brakemen 


cc: Mr. G. H. Harris 


PLAINTIFF'S EXHIBIT 1 [Introduced in evidence April 19, 
1966 ] 


WESTERN UNION TELEGRAM 


LLC685 (52)(44)AA412 1966 APR 15 PM 7 24 

C A WA473 GOVT PD 

FAXSWASHINGTON DC 15 450P EST 

J E WOLFE, CHAIRMAN NATIONAL RAILWAY LABOR 
CONFERENCE 

517 West Adams St RM 474 Union Station Chgo 

RE Exchange of telegrams setting for mediation cases 

listed in BLF&E wire 4-15-66. Board has carefully con- 

sidered all statements. Mediation was set involving one 

of the three separate notices referred to. The National 

Railway Labor Conference, in the meantime, alleges that 

it has put in issue before the United States District Court 

for the District of Columbia the propriety and legality of 

commencing mediation at this time based upon the pres- 

ent circumstances. The Board, after considering the 
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positions of the respective parties, feels that no useful 
purpose would be served in attempting to anticipate the 
court determination, immediately subsequent to decision, 
the Board will proceed accordingly. By direction of the 
National Mediation Board. 


Original Gilbert, Copy Wolfe 
Thomas A Tracy Executive Secretary National Media- 
tion Board 


BLF&E 4-15-66 


EXCERPTS FROM ORAL ARGUMENT and 
ORAL DECISION 
April 19, 1966 


[15] * KOK 

THE COURT: The Court will hear the other side Mr. 
Wilmarth. 

MR. WILMARTH: May it please the Court, I have one 


or two preliminary matters and I will try to talk so this 
[16] microphone brings it to Your Honor. 

THE COURT: You can be heard very easily. 

MR. WILMARTH: Thank you. As I understand it, 
preliminarily, the plaintiff has agreed to dismiss as to 
all plaintiffs who have no bargaining relationship of any 
kind or character with the O.R.C.B., that including a 
number of railroads which are terminal railroads involv- 
ing yard men as to which the O.R.C.B. does not repre- 
sent yard men. 

In addition to that, however, I would move to dismiss 
the Southern Railroad and incorporate in my motion par- 
agraph 7 of the stipulation, for the reasons and facts set 
forth in that paragraph 7 of the stipulation and also on 
the basis of the decisions in this District involving the 
Southern Railway, in which we believe it appears, ina 
decision involving the Southern Railway and the Firemen, 
that the Southern withdrew from national handling, with- 
drew from its notices, did not take any part in Arbitra- 
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tion Award 282, and such activities as the Southern has 
had are independent of the Award and constituted, at 
least, a waiver of any benefits it could have had under 
the Award. 

THE COURT: I believe I have passed on this point, 
did I not, Mr. Wilmarth ? 

[17] MR. WILMARTH: Well — 

THE COURT: As to the situation of the Southern. I 
think I held that in view of the fact that one set of notices 
was outstanding, that made the Southern subject to the Spe- 
cial Act of Congress under which the Award was made. 

MR. WILMARTH: Well, Your Honor, as to that, then 
we would say additionally it is true that the Union's 
notices were outstanding at the time the Act of Congress, 
Public Law 88-108, was enacted. However, subsequently, 
as I said, the Southern took no part in the proceedings of 
the Special Board 282, did not appear before that Board. 
And subsequent to that Board proceedings the Southern, 
which had withdrawn its own notices, but had later re- 
served similar notices, made a settlement with the de- 


fendant Order of Railway Conductors and Brakemen. 
That settlement, while the specific terms of the set- 

tlement pertained to other matters, as a part of the set- 

tlement the Southern withdrew its consist notice and the 


Order of Railway Conductors likewise withdrew its con- 
sist notice on that property. 

Now, Your Honor is familiar with bargaining, that 
one party gives up X demand in return for being grant- 
ed Y demand. So that as part of a settlement, while the 
settlement [18] didn't pertain or make any change in con- 
sist rules, it made changes in other rules, and as a part 
of the quid pro quo the Southern withdrew its consist no- 
tices and the Conductors withdrew their consist notices 
on the Southern, 

Now, it would seem to the defendant here that that 
settlement, which was not in any way made under the 
Award, was a settlement which waived any benefits under 
the Award and that the Southern is in a little different 
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situation or is in a different situation than any other 
railroad involved of these plaintiffs. 

THE COURT: I am going to adhere to the ruling I 
made in my opinion of March 28th and will deny that 
motion. 

MR. WILMARTH: Very well, Your Honor. 

Now, Your Honor, the stipulation, it is true, has been 
filed with Your Honor and, as I said, we had a prelimi- 
nary matter concerning it. 

I would join in the offer of the stipulation in evidence, 
if it has been offered in evidence, or I will offer it inde- 
pendently in evidence. 

THE COURT: Well, let it be considered in evidence. 

MR. WILMARTH: With exception of one portion of 
the stipulation. 

THE COURT: What is that? 

[19] MR. WILMARTH: Pursuant to the last paragraph 
of the stipulation this defendant objects to all of that 
part of paragraph 4(d) with the exception of the first 
sentence thereof. Paragraph 4(d) after the first sen- 
tence pertains to matters discussed during conferences. 

THE COURT: Let me make certain that I understand 
your objection. You do not withdraw the stipulation as 
to the authenticity of that statement? 

MR. WILMARTH: No. 

THE COURT: You merely object on the ground of its 
irrelevancy ? 

MR. WILMARTH: Iam going to state my objections, 
but in answer to your question, I in no way impair the 
stipulation as to authenticity, Your Honor. My objection 
to all after the first sentence of paragraph 4(d) is that 
the matters therein contained pertain to matters which 
arose in the course of conferences and my objection is 
that this Court has no jurisdiction to inquire into what 
the parties discussed within their conferences or deter - 
mine whether their discussions amounted to a genuine 
conference or didn't amount — 

THE COURT: In other words, your objection goes to 
relevancy. 
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MR. WILMARTH: And I object on the ground it is 
[20] irrelevant, immaterial, incompetent in this pro- 
ceeding, and it is outside the Court's jurisdiction. 

THE COURT: Of course, this is a non-jury case, this 
is an equity case. Objections to evidence on the ground 
of relevancy don't play a great part in trials of such 
cases. If the evidence is irrelevant the Court will not 
consider it. 

However, the Court will overrule the objection and 
will allow it to be made a part of the record and will 
admit it. 

x x 


[46 } OPINION OF THE COURT 


THE COURT: In this action a preliminary determin- 
ation has been had as to some of the basic questions of 
law in an opinion rendered by this Court on March 3rd. 
Then the issues as to all of the defendants except one 
were tried and determined by a subsequent opinion ren- 
dered by this Court on March 28th. The issues as to the 
defendant Order of Railway Conductors and Trainmen 
were severed by the Court on the [47 ] application of the 
parties for separate disposition and they are before the 
Court at this time. 

The parties have ina very Commendable manner stip- 
ulated all the facts, and the Court adopts the stipulation | 
of facts as its findings of fact and this opinion will con- 
stitute the conclusions of law. 

There are two issues to be determined between the 
parties, 

During the effective period of Award 282 the defend- 
ant served certain notices under Section 6 of the Railway 
Labor Act, 45 U.S. Code 156 proposing changes in what 
is called crew consist in the parlance of the railway in- 
dustry or.the size of train crews. The Court held in its 
opinion of March 28th that while these notices were not 
nullities, they were prematurely served and did not be- 
come effective until the day after the termination of the 
effective period of Award 282. 
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Immediately upon their becoming effective, it was the 
duty of both parties to proceed to conduct conferences, 
as provided in Section 6 of the Railway Labor Act, with 
the view to negotiating the dispute. 

Itappears inthis case that conferences have been had 
prior to the termination of the effective period of the [48] 
Award between the parties. These conferences, however, 
consisted of a statement on the part of the carriers to 
the effect that the notices were prematurely served and 
were otherwise outside of the scope of the Act andthere- 
fore there was no obligation to negotiate. To be sure, 
at these conferences representatives of the employees 
attempted to discuss the merits of the dispute. Into this 
discussion, however, the representatives of the carriers 
declined to enter. 

The Court is of the opinion that this is not a confer- 
ence of the type required by the Railway Labor Act. Con- 
ferences required by the Act must involve negotiations 
concerning the merits of the dispute. There was no ob- 
ligation to negotiate until after the termination of the 
effective period of the Award. 

Under the Railway Labor Act, asit has been construed 
by the Supreme Court in Virginian Railway v. Federation 
of Railway Employees, 300 U.S. 515, it was held ina 
unanimous opinion rendered by Mr. Justice Stone, to 
which this Court adverted at length in its opinion of 
March 3rd, that there is a binding obligation on the part 
of both parties to conduct negotiations in good faith pur- 
suant to notices served under Section 6 of the Railway 
Labor Act. The Supreme Court made it clear that the 
provision for negotiations [49] was not merely an expres- 
sion of a pious wish, was not hortatory, but was a com- 
mand. At page 545 the Court stated: 

"It is, we think, not open to doubt that Congress 
intended that this requirement be mandatory upon 
the railroad employer and that its command ina 
proper case be enforced by the courts." 

In that case it was the carrier who refused to negoti- 
ate, but the obligation is equally binding on both sides. 
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At page 548 Mr. Justice Stone states: 

"The statute does not undertake to compel agree- 
ment between the employer and employees, but it 
does command those preliminary steps without 
which no agreement can be reached. It at least 
requires the employer to meet and confer with the 
authorized representative of its employees, to 
listen to their complaints, to make reasonable 
effort to compose differences. In short, to enter 
into a negotiation for the settlement of labor dis- 
putes." 

Reciprocally, I would say that there is an obligation 
on the part of the representatives of employees to meet 
and confer with authorized representatives of the em- 
ployers [50] and to make reasonable efforts to compose 
differences. 

That requirement is not fulfilled by a meeting at which 
one side denies the obligation to negotiate. There must 
be a bona fide actual negotiation, and the courts will, by 
appropriate decrees, require negotiations. 

Accordingly, the Court rules that it is the duty of both 
sides, through their representatives, to meet, confer and 
negotiate for the purpose of endeavoring to reach an 
agreement, if possible, and that such negotiations are the 
first step to be taken under the procedure prescribed by 
the Railway Labor Act. 

The Court further holds that the meetings held at 
which one side declined to negotiate the merits of the 
dispute because it was under no obligation to do so, is 
not sufficient compliance with the Act. 

This discussion disposes of the first issue to be de- 
termined at this hearing. 

The second and final issue is whether either party 
may, prior to the termination of the negotiations, apply 
to the National Mediation Board for their services. That 
question too is governed by Section 6 of the Railway La- 
bor Act. It provides, in effect, that after the service of 
notices under Section 6 conferences are to be held be- 
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tween the [51] parties and also that application may be 
made to the National Mediation Board for its services. 

Section 155 of Title 45, being Section 5 of the Rail- 
way Labor Act, provides that either employees or a 
carrier may invoke the services of the Mediation Board 
in connection with a dispute concerning changes in rates 
of pay, rules, or working conditions not adjusted by the 
parties inconference. Inother words, it is contemplated 
that conferences should take place first and an attempt 
should be made to reach an adjustment. 

Whether conferences must be exhausted or whether in 
the course of the conferences application may be made 
to the Mediation Board is a matter concerning which the 
statute seems to be silent. It seems to the Court that it 
is the National Mediation Board that must first exercise 
its discretion in determining at what point in the negoti- 
ations it will accept an offer or comply with a request 
for its services. Whether it should wait until all of the 
negotiations are exhausted or whether it should step in 
during the progress of the negotiations if requested, it 
seems to the Court is a matter for the discretion of the 
National Mediation Board. 

The Courthas in mind the general basic principle that 
the judiciary will not interfere with proceedings pending 
[52] in administrative agencies until after the proceed- 
ing has terminated. In this connection the Court refers 
to its decisions in Southern Pacific Co. v. National Med- 
iation Board, 223 F.Supp. 951, and International Brother- 
hood of Teamsters etc. v. Brotherhood of Railway Steam- 
ship Clerks, 245 F. Supp. 835, which was affirmed by 
the Court of Appeals on March 22nd of this year. 

In other words, the Court reaches the conclusion that 
it is not for this Court to determine at what point the 
National Mediation Board may step into the dispute, 
whether during the progress of the negotiations or only 
after the negotiations are completed. That is a matter 
for the National Mediation Board. 

The Court does reach the conclusion, however, that 
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recourse to the National Mediation Board may be had only 
after notices under Section 6 become effective, which in 
this case was the day after the termination of the effec- 
tive period of the Award. 

In conclusion the Court wants to state emphatically 
that under the Railway Labor Act there may be no re- 
course to self-help until each of the procedural steps 
provided by the statute are exhausted successively, and 
the conferences and mediationare only the first two steps, 
there are others [53] prescribed. 

Counsel may submit a proposed judgment embodying 


these two rulings. 
* OK Ok 


JUDGMENT 
[Filed April 26, 1966] 


Plaintiffs having filed a Complaint for Declaratory 
Judgment and Injunctive Relief; defendants Brotherhood 
of Railroad Trainmen, Switchmen's Union of North 
America, and Bill Doak Lodge Division 584, Brother- 
hood of Railroad Trainmen, having filed an Answer and 
Counterclaim; defendant Order of Railway Conductors 
and Brakemen having filed an Answer; the Court having 
issued a temporary restraining order on January 24, 
1966 which as extended expired on March 29, 1966; cer- 
tain legal issues having been briefed and argued by the 
parties pursuant to a Pretrial Order entered on January 
27, 1966 and this Court having issued its written Opinion 
dated March 3, 1966, with respect to the said issues; an 
order having been entered on March 23, 1966, pursuant 
to which all claims by plaintiffs against defendant Order 
of Railway Conductors and Brakemen were set for sep- 
arate trial at a date later than the trial of the claims of 
plaintiffs against the other defendants; the cause as be- 
tween said other defendants and plaintiffs having come 
on for final hearing on March 25, 1966, and the Court 
having entered judgment as between those parties on 
April 6, 1966; the cause as between plaintiffs and de- 
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fendant the Order of Railway Conductors and Brakemen 
(hereinafter referred to as "the defendant") having come 
on for final hearing on April 19, 1966, on the basis of the 
pleadings, a Stipulation as to facts (dated April 18, 1966) 
entered into by plaintiffs and defendant and certain ex- 
hibits, all of which were received in evidence; the issues 
at the final hearing having been briefed by the parties 
and oral argument having been had at said final hearing; 
the Court having rendered an oral opinion on April 19, 
1966, and having directed that the Stipulation entered 
into by the parties shall constitute the Court's findings 
of fact and the opinions of March 3, 1966 and of April 
19, 1966, shall constitute the Court's conclusions of law, 


IT IS HEREBY ORDERED, DECLARED AND 

ADJUDGED: 

1. Upon motion of those plaintiffs none of whose em- 
ployees are represented by the defendant, the complaint 
is dismissed without costs as to such plaintiffs, to-wit: 


Akron & Barberton Belt Railroad Company 
Akron, Canton & Youngstown Railroad Company 
Alton and Southern Railroad 

Atlanta Joint Terminals 

Atlanta & West Point Rail Road Company 

Bangor and Aroostook Railroad Company 

Bauxite and Northern Railway Company 

Belt Railway Company of Chicago 

Boston & Maine Corporation 

Brooklyn Eastern District Terminal Railroad 
Buffalo Creek Railroad 

Bush Terminal Railroad Company 

Chicago & Eastern Illinois Railway Company 
Chicago & Illinois Midland Railway Company 
Chicago, Rock Island & Pacific Railroad Company 
Chicago Union Station Company 

Chicago & Western Indiana Railroad Company 
Chicago, West Pullman & Southern Railroad Company 
Chicago Short Line Railway Company 
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Cincinnati Union Terminal Company 

Davenport, Rock Island & North Western Railway Com- 
pany 

Des Moines Union Railway Company 

Detroit & Mackinac Railway Company 

Detroit Terminal Railroad Company 

Duluth Union Depot and Transfer Company 

Duluth, Winnipeg & Pacific Railway 

East St. Louis Junction Railroad 

Fort Worth Belt Railway Company 

Fort Worth & Denver Railway Company 

Galveston, Houston & Henderson Railroad Company 

Galveston Wharves 

Green Bay & Western Railroad Company 

Houston Belt & Terminal Railway Company 

Illinois Northern Railway 

Illinois Terminal Railroad Company 

Indianapolis Union Railway Company 

Jacksonville Terminal Company 

Kansas City Terminal Railway Company 

Kentucky & Indiana Terminal Railroad Company 

Kewaunee, Green Bay & Western Railroad Company 

King Street Passenger Station 

Lake Superior & Ishpeming Railroad Company 

Lake Superior Terminal & Transfer Railway Company 

Los Angeles Junction Railway 

Manufacturers Railway Company 

Midland Valley Railroad Company 

Minneapolis, Northfield & Southern Railway 

Minnesota, Dakota & Western Railway Company 

Minnesota Transfer Railway 

Mississippi Export Railroad Company 

New Orleans & Lower Coast Railroad Company 

New Orleans Public Belt Railroad 

New Orleans Terminal Company 

New Orleans Union Passenger Terminal 

New York Dock Railway 

New York & Long Branch Railroad Company 
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Norfolk and Portsmouth Belt Line Railroad Company 

Ogden Union Railway and Depot Company 

Peoria and Pekin Union Railway Company 

Peoria Terminal Company 

Pittsburgh & Shawmut Railroad Company 

Portland Terminal Company 

Portland Terminal Railroad Company 

Port Terminal Railroad Association 

St. John River Terminal Company 

St. Joseph Belt Railway Company 

St. Joseph Terminal Railroad Company 

St. Louis Southwestern Railway Company 

St. Paul Union Depot Company 

Sioux City Terminal Railway Company 

Spokane International Railroad Company 

Tennessee, Alabama & Georgia Railway Company 

Terminal Railroad Association of St. Louis 

Terminal Railway, Alabama State Docks 

Texas Mexican Railway Company 

Texas Pacific-Missouri Pacific Terminal Railroad of 
New Orleans 

Toledo, Peoria & Western Railroad Company 

Toledo Terminal Railroad Company 

Union Railway Company 

Union Terminal Company 

Union Terminal Railway Company 

Washington Terminal Company 

Western Maryland Railway Company 

Western Railway of Alabama 

Wichita Terminal Association 

Winston-Salem Southbound Railway Company 


Hereinafter, the term 'plaintiffs"'shallrefer only to those 
plaintiffs other than those listed above, and who are list- 
ed in paragraphs 1 and 2 of the Stipulation between the 
parties of April 18, 1966. 


2. The period during which Section III of the Award 
by Arbitration Board No. 282 "shall continue in force" 
as between plaintiffs and defendant, as provided in Sec- 
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tion IV of that Award pursuant to Section 4 of Public Law 
88-108, expired on January 25, 1966. 


3. After January 25, 1966, proceedings may not be 
initiated under Section II of the Award with respect to 
proposed changes in crew-consist rules. 


4. In those instances in which proceedings were ini- 
tiated under Section II of the Award on or before Janu- 
ary 25, 1966, but such proceedings were not completed 
as of January 25, 1966 by an agreement or an award of 
a Special board of adjustment, the matter cannot be re- 
ferred under Section II of the Award to a special board 
of adjustment after January 25, 1966 anda special board 
of adjustment constituted on or before January 25, 1966 
no longer has jurisdiction of the matter after January 25, 
1966. Any award issued by such a special board of ad- 
justment after January 25, 1966 is ineffective. 


5. Awards issued on or before January 25, 1966 by 
special boards of adjustment pursuant to Section III of 
the Award by Arbitration Board No. 282 created a new 
status which is to be maintained after January 25, 1966 
until changed by agreement or until the procedures of the 
Railway Labor Act (45 U.S.C. §§151-160) have been ex- 
hausted with respect to notices served under Section 6 
of the Railway Labor Act (45 U.S.C. §156) proposing 
changes in the status thus created. Unless otherwise 
agreed to by the parties, "protected employees," as de- 
fined in Section MI-D(1) of the Award by Arbitration 
Board No. 282 andin interpretations thereof by the Board, 
shall continue to enjoy the protections provided in Sec- 
tion II-D(2) of the Award and in interpretations thereof 
by Arbitration Board No. 282 and application of the 
changes in crew-consist rules authorized by such spe- 
cial board awards is Subject to the provisions of Section 
II-D of the Award by Arbitration Board No. 282. 


6. Agreements entered into on or before January 25, 
1966 pursuant to Section II of the Award by Arbitration 
Board No. 282 also created a new status which is to be 
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maintainedafter January 25, 1966 until changed by agree- 
ment or until the procedures of the Railway Labor Act 
have been exhausted with respect to notices served 
under the Railway Labor Act proposing changes in the 
status thus created. Unless otherwise agreed to by the 
parties, "protected employees," as defined in Section 
III-D(1) of the Award by Arbitration Board No. 282 and 
in interpretations thereof by the Board, shall continue to 
enjoy the protections provided in Section II-D(2) of the 
Award and in interpretations thereof by Arbitration 
Board No. 282 and application of the changes in crew- 
consist rules authorized by such agreements is subject 
to the provisions of Section III-D of the Award by Arbi- 
tration Board No. 282. 


7. A carrier and its employees represented by the 
defendant were subject to Public Law 88-108 and the 
Award by Arbitration Board No. 282 thereunder if the 
carrier either served the defendant organization with the 
Section 6 notices of November 2, 1959 described in par- 
agraph 8 of the Complaint or was served by the defend- 
ant organization with the Section 6 notices of September 
7, 1960, described in paragraph 10 of the Complaint, or 
both, and such notices remained in effect throughout the 
period prior to the enactment of Public Law 88-108. All 
of the plaintiffs and their employees represented by the 
defendant consequently were subject to Public Law 88- 
108 and the Award issued thereunder, including the eight 
plaintiffs and their employees represented by this de- 
fendant, referred to in paragraph 7 of the Stipulation of 
April 18, 1966. 


8. The notices referred to in paragraph 4(a) of the 
Stipulation, which were served between January 25, 1964, 
and January 25, 1966, by the defendant were not nullities 
but were premature and did not become effective under 
the Railway Labor Act until January 26, 1966 — the day 
after the expiration of the Award of Arbitration Board 
No. 282. 


AH 
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9. The plaintiffs were under no obligation to confer, 
bargain or negotiate with defendant over the merits of 
the proposals made by defendant in the notices referred 
to in paragraph 4(a) of the Stipulation of April 18, 1966 
at any time before the said notices became effective as 
provided in paragraph 8 above. The meetings described 
in paragraph 4(d) of the Stipulation, at which plaintiffs 
denied any obligation to negotiate, did not constitute 
"conferences" within the meaning of Sections 5 and 6 of ' 
the Railway Labor Act (45 U.S.C. §$155, 156), and did 
not fulfill the requirement for conferences imposed by 
those Sections. The parties are obliged to meet and 
negotiate after January 25, 1966, as the first step to be 
taken under the procedure prescribed by the Railway 
Labor Act. 


10. Recourse to the National Mediation Board may 
be had only after notices under Section 6 of the Railway 
Labor Act become effective, which in this case was the 
day after the termination of the effective period of the 
Award, and also after conferences fulfilling the require- 
ments of Sections 5 and 6 of the Railway Labor Act are 
commenced, although after such conferences are com- 
menced it is for the National Mediation Board in its 
discretion to determine at what point in the negotiations 
it will comply with a request for its services. The ap- 
plications by defendant for mediation, described in par- 
agraph 4(e) of the Stipulation of April 18, 1966, having 
been made prior to January 26, 1966, and without con- 
ferences within the meaning of the Act having commenced, 

and, therefore, were premature and do not become effective 


until after the conferences commence. 
Aet. Conferences must be had upon the Section 6 notices 
referred to in paragraph 4(a) of the Stipulation and medi- 
ation must be invoked after the expiration of the Award 
before the first two steps in the procedures prescribed 
by the Railway Labor Act may be exhausted. 


11. This Judgment does not determine any issue as 
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to whether the plaintiffs as to which the defendant repre- 
sents road conductors only (paragraph 2 of the Stipula- 
tion) are required to confer, negotiate or bargain with 
the defendant respecting the merits of the Section 6 no- 
tices referred to in paragraph 4(a) of the Stipulation, 
and is without prejudice to the rights of any party in that 
regard. 


12. The defendant (including its lodges, divisions, 
locals, officers, agents, members and persons acting in 
concert with it) may not engage in any strikes or work 
stoppages over the work rules in effect after January 
25, 1966, under the rulings set forth above, unless and 
until the defendant has properly exhausted all procedures 
required by the Railway Labor Act and is entitled under 
that Act to resort to self help with respect to notices 
served under Section 6 of the Railway Labor Act pro- 
posing changes in crew consist rules. None of the pro- 
visions of the Norris-LaGuardia Act (29 U.S.C. §$101- 
113) apply to injunctions against such strikes or work 
stoppages. Since plaintiffs have abandoned the prayer 
in their Complaint for injunctive relief, however, the 
Court does not determine whether injunctive relief other- 
wise would be warranted and does not grant any injunc- 
tive relief. 


13. The Court reserves jurisdiction for the purpose 
of enabling any of the parties to this proceeding, or any 
person that may be or may hereafter become bound in 
whole or in part by this Judgment, to apply to this Court 
at any time for such further orders as may be necessary 
or appropriate for the construction, carrying out or en- 
forcement of this Judgment. 


Dated: April 26, 1966 


ALEXANDER HOLTZOFF 
United States District Judge 
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PROCEEDINGS OF APRIL 26, 1966 


[2] 

MR. SHEA: If the Court please, we are presenting 
a judgment on the O.R.C.B. aspects of the Akron case. 
This follows, except for paragraphs 1, 9 and 10, the 
order entered as to the other parties. 

There is no difference between us except as to par- 
agraph 10. Apart from paragraph 10, I believe we are 
in accord. 

Now as to paragraph 10, Your Honor, we have fol- 
lowed your opinion in the paragraph which we suggest 
precisely, and I find no ambiguity whatever in your 
opinion. For instance, at page 52 of the transcript you 
held as follows: 

"The Court does reach the conclusion, however, 
that recourse to the National Mediation Board may 
be had only after notices under Section 6 become 
effective, which in this case was the day after the 
termination of the effective period of the Award."’ 

That is the first part of our 10. It follows precisely 
the opinion of the Court. Opposing counsel would omit . 
that from the judgment. 

If I understand him correctly, he would undertake to 
reargue what Mr. Wilmarth argued at length, i.e., the 
[3] jurisdiction of the Court in regard to this matter. 
That was argued at length and that was settled. 

Now the remainder of our proposed 10 again follows 
precisely the terms of your opinion. We have set out — 
I don't know whether Your Honor had an opportunity of 
looking at the memorandum which we got in only a half- 
hour or so ago. 

THE COURT: No, I didn't. 

MR. SHEA: But in your opinion, for instance, the 
following are quotations from the opinion and they are 
merely composed, so far as I can see, in our No. 10. 

I submit, if the Court please, that this is a matter 
which has been decided and ought not to be reargued on 


176 


the issue of the Court's jurisdiction. The deference 
which you paid to the Mediation Board we have set out 
precisely in the language in which you used it. 

THE COURT: I will hear the other side. 

MR. HILL: Thank you, Your Honor. As Mr. Shea 
says, we are in entire agreement with respect to this 
decree except with respect to paragraph 10. 

As to the first point, involving whether the O.R.C. 
notices were premature and, if so, whether that was 
cured by conferences, we are in perfect agreement that 
Your Honor ruled they were premature and were not 
cured by a [4] meeting of the parties. 

With respect to Your Honor's ruling on point 2, whether 
the five cases which had proceeded to mediation were 
validly there or whether the parties must start over, we 
have a difference of opinion as to the intent of Your Hon- 
or's ruling. That was in the transcript from the bottom 
of page 50 and all of 51 and most of 52, and in that Your 
Honor said that this Court will not interfere with pro- 
ceedings before the Mediation Board, the Board must 


first exercise its discretion in determining whether it 
will entertain a case: 


"In this connection the Court refers to its decision 
in Southern Pacific Co. v. National Mediation Board 
and Teamsters v. Steamship Clerks. In other 
words, the Court reaches the conclusion that it is 
not for this Court to determine at what point the 
National Mediation Board may step into the dis- 
pute." 

Would Your Honor care for a copy of the transcript ? 

THE COURT: I recall it very well. Thank you very 
much. 

MR. HILL: We construed Your Honor's holding to be 
that it is at least within the primary jurisdiction of the 
Mediation Board to decide whether it would proceed with 
these [5] cases. 

Now we think it is plaintiffs that are attempting to re- 
argue the former argument before this Court. Their 
argument then was that if the notices were premature, 
ergo the Board has no jurisdiction. 
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THE COURT: Well, here was what I had in mind, Mr. 
Hill: I could not overlook the provision of the Railway 
Labor Act which authorized recourse to the National 
Mediation Board after the notices were served and after 
the conferences began. 

What I did hold was, I overruled the contention of the 
other side that the conferences had to be concluded before 
you could have recourse to the Mediation Board. I held 
that it was within the discretion of the Mediation Board 
to grant a request made to it for intervention at any 
stage during the conferences, either while the confer- 
ences were in progress or after they terminated. 

However, there is a provision — andIam trying to 
locate it in the Railway Labor Act — which is clear and 
unambiguous, to the effect that recourse may not be had 
to the Mediation Board until after — 

MR. HILL: I think — I'm sorry to interrupt you, sir. 

THE COURT: — until after the notices are served 
[6] and conferences begin. 


MR. HILL: Are you referring to 5-First (a)? 

THE COURT: Yes, Iam referring to Section 5. It is 
Section 155, 45 U.S. Code, and Section 5 of the Railway 
Labor Act: 


"The parties or either party to a dispute between 
an employee or group of employees and a carrier 
may invoke the services of the Mediation Board in 
any of the following cases: A dispute concerning 
changes in rates of pay, rules, or working condi- 
tions not adjusted by the parties in conference." 

And I construed that to mean that there has to be a 
conference first. 

MR. HILL: Well, plaintiffs argue from that that since 
Your Honor ruled on point one that the conferences were 
not true conferences, that necessarily there were no con- 
ferences and that the mediation is invalid and must start 
over. We did not think Your Honor went that far. 

It is true that Your Honor said there had to be con- 
ferences, but Your Honor did not say as a result of that 
the invocation of mediation was voidor could be enjoined. 
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THE COURT: I did not intend to go as far as to [7] 
say that the Board must strike the requests for mediation 
and new requests have to be served, any more than I 
would hold that new notices would have to be served. 

But I would hold that mediation cannot be started un- 
til after the conferences begin. 

MR.HILL: Well, that would do no harm in this case, 
sir, because I think no mediators actually were appoint- 
ed before January 26. Mediation was invoked before 
January 26, that I must agree, but I think in most of the 
five cases, in all but one — 

THE COURT: But assuming all this, Mr. Hill, what 
is the objection to paragraph 10 as it now stands ? 

MR. HILL: I think that the plaintiffs have gone much 
farther than Your Honor's order. 

THE COURT: Specifically, what clause or sentence 
do you object to? 

MR. HILL: Everything after the fourth line, after the 
words "the Award.'' Mr. Shea would have Your Honor 
find that conferences must be held first and then we have 
to again go back and invoke mediation. 

THE COURT: Well, I don't think that I would go so 
far as to hold that you have to serve a new invitation or 
a new request on the Board. 

MR. HILL: That is the point, sir. 

THE COURT: Because after all, that is merely a 
case of duplicating clerical work and I never want to re- 
quire futile duplication of clerical work. 

MR. HILL: That is all I would ask, sir. We have an 
alternative paragraph 10. May I hand it up, sir? 

THE COURT: Yes. 

THE COURT: I don't want to go quite that far, Mr. 
Hill. Iam perfectly willing to go as far as to say that 
the National Mediation Board may hold those invitations 
in abeyance until after the conference starts; but media- 
tion under this statute cannot take place until after the 
conference startes. 

MR. HILL: Yes, sir. We had not construed that par- 
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agraph as saying that conferences must have started and 
failed. We — 

THE COURT: They don't have to fail, but they must 
Start, because otherwise that paragraph would be mean- 
ingless. 

MR. HILL: Well, we thought it meant that where con- 
ferences have failed or have been refused. 

THE COURT: Oh, no. If conferences are refused, 
[9] your recourse is what was done in the Virginian 
Railway case, to go to court to compel conferences. 

MR. HILL: We had thought that we hada choice of 
remedies. 

THE COURT: I don't think so. I wouldn't go that 
far. 

MR. HILL: Yes, sir. 

THE COURT: Because I think it would partially 
emasculate the Railway Labor Act if either side would 
ignore the remedy that the law gives it to go to court to 
compel compliance with the Act. 

MR. HILL: Well, Your Honor, I think you have put 
your finger on the precise point between us, whether we 
have to go back — whether we have to cancel out the 
present mediation and start over again or not. 

THE COURT: I don't think you have to cancel out the 
present request in the sense of having to serve duplicate 
requests that are dated subsequent to January 26th be- 
cause I think that would be a futile gesture, unless the 
Mediation Board insists on it. But on the other hand, I 
think those requests are ineffective until after the con- 
ference starts. 

MR. SHEA: If the Court please, if you will look, I 
think, at our 10, we have said precisely what you said 
in [10] your opinion and no more. There is nothing in 
this that is at variance at all with it. 

THE COURT: Iam inclined to think that, and, Mr. 
Hill, if there is any question about the construction of 
that, there will be a transcript of what I said that will 
construe my decree. 
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MR. SHEA: Quite right, Your Honor, that is perfect- 
ly clear, and your views are perfectly clear. 

MR. HILL: Your Honor, I think Mr. Shea is not con- 
struing his own 10 according to its language. 

THE COURT: Let me read it carefully, if you gen- 
tlemen will bear with me for a moment. (Pause) 

THE COURT: I am wondering, Mr. Shea, whether 
the second sentence of your paragraph 10 is needed. 
Perhaps we can compromise the text by omitting that 
sentence. 

MR. SHEA: Well, Your Honor, this second sentence 
just makes explicit the fact that these applications were 
made prior to the 26th; there were no conferences and 
therefore they didn't comply with the requirements 
which you specified. 

THE COURT: Well, the word "comply" is some- 
what ambiguous. Why would it not be more accurate 
to say were prematurely made ? 

[11] MR.SHEA: Well, we just said they were made 
prior to January 26th, 1966 and without conferences 
within the meaning of the Act having commenced. 

THE COURT: And therefore were premature. 

MR. SHEA: All right, Your Honor. 

THE COURT: Is that satisfactory to both sides? 

MR. HILL: It still leaves in doubt what the result of 
that prematurity is, and considering the third sentence, 
that conferences must be held before mediation must be 
invoked, I think it still leaves the clear implication that 
the present mediation is void and we have to start over 
again. 

MR. SHEA: Well, Your Honor has precisely held that 
the conferences must be initiated before mediation may 
be invoked. This is rearguing precisely the kind of thing 
that Mr. Wilmarth was arguing the last time. 

THE COURT: The word "invoke" of course perhaps 
is a bit ambiguous. 

Iam not going to require Mr. Hill to serve new no- 
tices or new requests for mediation. I will let those 
notices stand. But they were premature. 
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Why not say this: strike out "and did not comply with 
Section 5 and 6 of the Railway Labor Act," and substitute 
the words "and therefore were premature and do not be- 
come [12] effective until the conferences commence." 

MR. HILL: Yes, sir. 

MR. SHEA: Until after conferences commence? 

THE COURT: Yes. 

MR.HILL: Yes, sir. 

THE COURT: Now you are agreed on all of the other 
provisions, I take it. 

MR. HILL: Yes, sir. 

THE COURT: Thank you, gentlemen. 

MR, SHEA: Then you go forward, Your Honor, with — 

THE COURT: I think the rest is clear. 

MR. SHEA: Thank you, Your Honor. 

THE COURT: ThenI am signing this with that cor- 
rection, gentlemen. 

The Court has before it also a proposed order sub- 
mitted by Mr. Kramer directing the Clerk to transmit 
and certify to the Court of Appeals the original record 
in the Akron case. The Court is signing this order. 

MR. HILL: Sir, we will have a little bit of additional 
record now. 

THE COURT: Yes. 

MR. HILL: Is that within the scope of that order or 
should I present a separate one? 

[13] THE COURT: This is an order framed by Mr. 
Kramer. This relates to the motion of the Brotherhood 
of Railroad Trainmen, Switchmens Union, and Bill Doak 
Lodge Division 584. It does not include your Union. 

I think, gentlemen, there ought to be a consolidated 
record and if the carriers cross appeal, I think that 
ought to be all consolidated into one record. 

MR. SHEA: There will be no problem with us on that, 
Your Honor. 

THE COURT: I think you gentlemen can work it out 
amongst yourselves, and if you need any assistance from 
the Court the Court will be happy to be of assistance. 

Thank you gentlemen. 
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MR.SHEA: Thank you, Your Honor. 
(The matter stood concluded.) 
[Certificate of service | 


[Filed May 10, 1966] 
MOTION FOR ORDER CORRECTING JUDGMENT 


Plaintiffs hereby move this Court for an order cor- 
recting the Judgment which it entered in the above-en- 
titled cause on April 26, 1966, which Judgment concerned 
issues involving plaintiffs and only defendant Order of 
Railway Conductors and Brakemen. Plaintiffs seek by 
this motion to have deleted the name ''Spokane Interna- 
tional Railroad Company", which appears on page 3 of 
the said Judgment, from this list of plaintiffs as towhom 
the complaint was dismissed under Paragraph 1 of the 
Judgment. 

The name "Spokane International Railroad Company" 
was placed in Paragraph 1 of the Judgment through cleri- 
cal error, and this motion is therefore made under the 
provisions of Fed. R. Civ. P. 60(a). As indicated below, 
this motion has been consented to by defendant Order of 
Railway Conductors and Brakemen. 


Respectfully submitted, 
/s/ David Booth Beers 


Dated: May 10, 1966 David Booth Beers 


Shea and Gardner 

734 Fifteenth Street, N.W. 
Washington, D. C. 
Attorney for Plaintiff 


[Filed May 10, 1966] 
ORDER CORRECTING J UDGMENT 


Upon consideration of the motion by plaintiffs dated 
May 9, 1966, for an order correcting a clerical error in 
the Judgment of this Court entered April 26, 1966, which 
motion has been consented to by defendant Order of Rail- 
way Conductors and Brakemen, and upon due delibera- 
tion, 

IT IS ORDERED that the Judgment of this Court en- 
tered April 26, 1966 be corrected by deleting the name 
"Spokane International Railroad Company", which ap- 
pears on page 3 of the said Judgment, from the list of 
plaintiffs as to whom the complaint herein was dismis- 
sed under Paragraph 1 of the Judgment. 


Dated: May 10, 1966 /s/ Alexander Holtzoff 
Alexander Holtzoff 
United States District Judge 
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AWARD OF ARBITRATION BOARD NO. 282 


Before the 
ARBITRATION BOARD 


Established by Joint Resolution of Congress 
Approved August 28, 1963 


Public Law 88-108 


CERTAIN CARRIERS REPRESENTED BY  ) 
THE EASTERN, WESTERN, AND ) 
SOUTHEASTERN CARRIERS' CON- 


Vere e 
FERENCE COMMITTEES National 


) Mediation 
and ) Board 


CERTAIN OF THEIR EMPLOYEES ) Arbitra- 
REPRESENTED BY THE BROTHER- ) tion 
HOOD OF LOCOMOTIVE ENGINEERS, ) Board No. 
BROTHERHOOD OF LOCOMOTIVE ) 282 
ENGINEMEN, ORDER OF RAILWAY 
CONDUCTORS AND BRAKEMEN, 


TRAINMENT, AND THE SWITCH- 


) 
) 
BROTHERHOOD OF RAILROAD ) 
) 
MEN'S UNION OF NORTH AMERICA ) 


Washington, D. C. 
November 26, 1963 


AWARD 


This Award is made pursuant to Public Law 88-108, 
88th Congress, S.J. Res. 102, enacted August 28, 1963. 

The organization parties to the dispute named H. E. 
Gilbert and R. H. McDonald as organization members of 
this Arbitration Board. The carrier parties to the dis- 
pute named Guy W. Knight and J. E. Wolfe as carrier 
members of the Board. Benjamin Aaron, James J. Hea- 
ly, and Ralph T. Seward were named as neutral mem- 
bers by the President. 

On September 11, 1963, the Board met, elected its 
Chairman and adopted rules of procedure. On Septem- 
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ber 23, 1963, in accordance with Section 3 of the Joint 
Resolution, the Secretary of Labor furnished to the 
Board and to the parties to the dispute copies of his 
statement to the parties of August 2, 1963, together with 
memorandum setting forth his understanding of the mat- 
ters with respect to which the parties were in tentative 
agreement and the extent of disagreement with respect 
to matters on which the parties were not in tentative 
agreement. 

Public hearings were held in Washington, D.C., on 
twenty-nine days between September 24 and November 
2, 1963, at which witnesses were heard, exhibits in- 
troduced and arguments made. Rebuttal exhibits and 
written arguments were received on November 9, 1963. 

On November 6 and 7, 1963, the neutral members of 
the Board, with the agreement of the parties, visited cer- 
tain railroad yards in the Chicago area. The sole pur- 
pose of these visits was to assist the neutral members 
in understanding the evidence and arguments presented 
at the formal hearings and nothing said or shown to them 
during these visits was accepted as evidence. 

During the course of the proceedings, questions arose 
as to whether certain carriers and certain of their em- 
ployees were or properly should be parties to the dispute 
and subject to the Board's jurisdiction. The carriers 
with regard to which such questions arose were the Union 
Railroad Company, the Florida East Coast Railway Com- 
pany, and the Elgin, Joliet & Eastern Railway Company. 
The Board declined to rule on these jurisdictional ques- 
tions onthe ground that final determination of the Board's 
jurisdiction over any particular carrier and any partic- 
ular group of employees could be made only by the courts 
and that time did not permit the Board to conduct the 
special proceedings required for such a determination. 
Nothing in this Award, however, and no action by the 
Board, including the reception into evidence of Carrier's 
Exhibit No. 1 or Employees’ Rebuttal Exhibit No. 33, 
listing certain carriers as parties to the proceeding, is 
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intended to prejudice the position of any carrier or any 
organization as to these jurisdictional questions. 

The Board has incorporated in this Award any mat- 
ters on which it found the parties were in agreement, 
has resolved the matters on which the parties were not 
in agreement, and has given due consideration to those 
matters on which the parties were in tentative agree- 
ment. Further, the Board has given due consideration 
to the effect of the Award upon adequate and safe trans- 
portation service to the public and upon the interests of 
the carrier and employees affected, giving due consid- 
eration to the narrowing of the areas of disagreement 
which has been accomplished in bargaining and media- 
tion. 

After a full consideration of the evidence and argu- 
ments and upon the entire record, the Board makes a 
complete and final disposition of the issues submitted 
and finds and awards as follows. 


I. DISPOSITION OF SECTION 6 NOTICES 


Those portions of the carriers' notices of November 
2, 1959, identified as "Use of Firemen (Helpers) on Other 
Than Steam Power" and "Consist of Road and Yard 
Crews" and that portion of the organizations’ notices of 
September 7, 1960, identified as ''Minimum Safe Crew 
Consist", and implementing proposals pertaining thereto 
are denied, except to the extent hereinafter provided. 


II. USE OF FIREMEN (HELPERS) ON 
OTHER THAN STEAM POWER 


PART A — SAVING CLAUSE 


A(1). All agreements, rules, regulations, interpreta-' 
tions, and practices, however established, with respect 
to the employment of firemen (helpers) shall continue 
undisturbed except as modified by the terms of this 
Award. 
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PART B - REDUCTIONS IN JOBS 


B(1). Within 7 days following the effective date of 
this Award, each carrier covered by this Award shall 
have the right to give to each local chairman of the or- 
ganization representing firemen (helpers) in each fire- 
man (helper) seniority district a list of pool and reg- 
ularly assigned freight engine crews (including pool and 
regularly assigned crews used in mixed, miscellaneous, 
and unclassified services) and a list of regularly as- 
signed yard engine crews (including regularly assigned 
crews used in transfer, belt line, and miscellaneous 
yard services) then employed by the carrier ineach such 
seniority district. The two lists shall include those en- 
gine crews which, in the carrier's judgment, based upon 
considerations of safety, undue work burden, and ade- 
quate and safe transportation service to the public, do 
not require the services of a fireman (helper). 

B(2). Each local chairman, within 30 days of receipt 
of the carrier's lists, shall have the right, based upon 
considerations of safety, undue work burden, and ade- 
quate and safe transportation service to the public, to 
designate the engine crews in which the carrier shall 
be required to continue to use firemen (helpers); pro- 
vided, that such designated crews shall not be more than 
10 per cent of the freight engine crews, nor more than 
10 per cent of the yard engine crews, in any seniority 
district, as such crews are listed by the carrier. Each 
local chairman's designation of crews to be operated 
with firemen (helpers), made as provided herein, shall 
be final and binding upon the parties in interest and shall 
not be subject to challenge or review: but prior confer- 
ence shall be had between the parties in interest with 
respect to the crews to be So designated by the local 
chairman. The time and place for the beginning of such 
conferences shall be agreed upon within 10 days after 
the receipt of the carrier's lists by the local chairman, 
and said time shall be within 20 days after the receipt 
of the said lists. 
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B(3). At 3-month intervals following the date of the 
carrier's original lists, the carrier shall give to each 
local chairman lists of pool and regularly assigned 
freight engine crews and of regularly assigned yard en- 
gine crews which have been established or discontinued 
in each seniority district during the preceding 3 months 
and which meet the criteria set forth in paragraph B(1) 
of this Award; and the number of crews designated by the 
local chairman in which the carrier shall be required to 
use firemen (helpers) shall thereafter be adjusted, in the 
manner provided in paragraph B(2) of this Award; pro- 
vided that not more than 10 per cent of the pool and reg- 
ularly assigned freight engine crews nor more than 10 
per cent of the regularly assigned yard engine crews, 
then employed by the carrier in any seniority district and 
included in either list, shall be designated as crews in 
which firemen (helpers) must be used. 

B(4). Copies of all lists herein required to be fur- 
nished by the carrier to the local chairman shall be fur- 
nished to the general chairman of the organization in- 
volved. 

B(5). After the expiration of 37 days following the ef- 
fective date of this Award, the carrier shall not be re- 
quired to use firemen (helpers) on other than steam pow- 
er in any class of freight service (including all mixed, 
miscellaneous, and unclassified services) or in any class 
of yard service (including all transfer, belt line, and 
miscellaneous yard services), other than in crews des- 
ignated by the local chairman, pursuant to the provisions 
of paragraphs B(2) and B(3) of this Award, except as may 
be necessary to provide jobs for firemen (helpers) whose 
employment rights are retained as provided in Parts C 
and D of this Award; provided that no yard locomotive 
shall be operated without a fireman (helper) unless and 
until it is equipped with a deadman control in good op- 
erating condition. 
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PART C - REDUCTIONS IN EMPLOYMENT 


C(1). After the expiration of 37 days following the ef- 
fective date of this Award, the carrier shall not be re- 
quired to hire firemen (helpers) on other than steam 
power in any class of freight service (including all mixed, 
miscellaneous, and unclassified services) or in any class 
of yard service (including all transfer, belt line, and mis- 
cellaneous yard services) unless or until such new hire 
is needed to man engine crews designated by a local 
chairman as provided in paragraphs B(2) and B(3) ofthis 
Award; and firemen (helpers) that are unneeded to man 
such designated crews may be separated from the car- 
rier's payrolls and have all of their seniority and em- 
ployment rights and relations terminated to the extent 
permitted in the following paragraphs of Part C of this 
Award. 

C(2). Firemen (helpers) hired on or after a date 2 
years prior to the effective date of this Award may be 
separated from the carrier's payrolls and have all of 
their employment and seniority rights and relationster- 
minated, and in such case shall be entitled to a lump sum 
separation allowance in an amount to be determined as 
provided in Section 9 of the Washington Job Protection 
Agreement of May 21, 1936. 

C(3). Firemen (helpers) hired prior to a date 2 years 
prior to the effective date of this Award whose average 
monthly earnings as firemen (helpers), hostler helpers, 
hostlers, or engineers have not exceeded $200 during the 
24 full calendar months preceding the effective date of this 
Award, may be separated from the carrier's payrolls 
and have all of their employment and seniority rights 
and relations terminated with a severance allowance 
equal to 100 per cent of their earnings during the pre- 
ceding 24 calendar months; or may elect to remain on 
the seniority lists of the carrier with rights to such work 
as they are qualified to perform, and which may be or 
become available to them, as provided in Part D of this 
Award. 
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C(4). Firemen (helpers) hired prior to a date 2 years 
prior to the effective date of this Award, who have not 
performed service as an engineer or as a fireman (help- 
er) since that date, may be separated from the carrier's 
payrolls as firemen (helpers) and have all of their em- 
ployment and seniority rights and relations as firemen 
(helpers) terminated with no severance allowance. 

C(5). The provisions of paragraphs C(3) and C(4) of 
this Award shall not apply to officers or employees of 
the organizations representing firemen or engineersem- 
ployed by the carrier, or to supervisory or management 
officials of the carrier, or to employees on appropriate 
leaves of absence, or to discharged employees whose 
cases for reinstatement are pending, providing, if not so 
situated, they could have met the minimum requirements 
of service or earnings. 

c(6). All other fireman (helpers) with less than 10 
years’ seniority on the effective date of this Award shall 
retain their rights to and obligations to protect engine 
service assignments as provided by rules in effect on the 
day preceding the day this Award becomes effective, ex- 
cept as modified by and subject to the provisions of Part 
D of this Award, unless and until offered by the carrier 
another comparable job (such as, but not limited to, en- 
gineer, fireman (helper), brakeman, or clerk in the same 
or another seniority district) for which they are, or can 
become, qualified. The offer of another job shall carry 
with it relocation expenses as provided for and under the 
conditions set forth in Section 10 of the Washington Job 
Protection Agreement of May 21, 1936, the continuation 
of accumulated seniority rights toward such purposes as 
vacation and other applicable fringe benefits, and guar- 
anteed annual earnings, for a period not exceeding 5 
years, equal to the total compensation received by each 
such employee as fireman (helper), hostler helper, host- 
ler, or engineer during the last 12 months in which com- 
pensation was received priortothe date oftransfer. Such 
offers of jobs shall be posted and made available to all 
qualified firemen (helpers) in order of seniority in the 
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seniority district in which the job offered is located. If, 
within 7 days after notice is posted, no senior man elects 
to take such offered job, the most junior man then on the 
fireman (helper) roster in that seniority district must, 
within 3 days from receipt of written notice, accept the 
job or all of his employment and Seniority rights and re- 
lations shall be terminated and, in that event, he shall be 
entitled to one-half the severance allowance provided for 
in paragraph C(3) of this Award. If such junior fireman 
(helper) shall fail to accept such job and thereby termi- 
nates his employment as herein provided, the next most 
junior fireman (helper) on that same roster must accept 
the job within 3 days from receipt of written notice or 
forfeit all of his employment and Seniority rights and re- 
lations with the allowance provided for above. In each 
case of refusal to accept such job offer the next most 
junior fireman (helper) shall be required to accept, as 
provided for above, or forfeit his employment and senior 
ity rights and relations with, in each case, the allowance 
provided for above, until there are no firemen (helpers) 
with less than 10 years’ seniority remaining on the sen- 
iority roster for the Seniority district in which the job 
offer is located. Thereafter, the same procedure as is 
provided above shall be followed in the fireman (helper) 
seniority district which has its principal extra list for 
firemen (helpers) closest to the location of the job of- 
fered. 

C(7). Firemen (helpers) with 10 or more years of 
seniority as of the effective date of this Award, who are 
not separated from the carrier's payrolls under the pro- 
visions of paragraphs C(3) or C(4) of this Award, shall 
retain their rights to and obligations to protect engine 
service assignments as provided by rules in effect on 
the day preceding the day this Award becomes effective, 
except as modified by and subject to the provisions of 
Part D of this Award, unless and until retired, discharged 
for cause, or otherwise removed from the carrier's ac- 
tive working lists of firemen (helpers) by natural attri- 
tion. 
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PART D - RIGHTS TO WORK 


D(1). Firemen (helpers) who elect to remain on the 
seniority lists of the carrier as provided in paragraph 
C(3) of this Award shall be entitled to exercise their 
seniority rights as firemen (helpers) to available em- 
ployment in engine crews used in passenger service and 
in freight and yard engine crews designated by the local 
chairmen in their respective seniority districts as pro- 
vided in paragraphs B(2) and B(3) of this Award, as host- 
lers or hostler helpers, and as engineers in any class of 
service for which they are qualified; but such firemen 
(helpers) shall have no rights to and shall not claim sen- 
iority rights to or employment in any other service. 

D(2). Firemen (helpers) who remain on the active 
working lists of the carrier under the provisions of para- 
graphs C(6) and C(7) of this Award shall have the right 
to work their turn as firemen (helpers) to the extent that 
positions as firemen (helpers) are available in their re- 
spective seniority districts on locomotives of the type to 
which firemen (helpers) were assigned and in a class of 
service calling for the service of a fireman (helper) prior 
to the effective date of this Award; provided, that such 
firemen (helpers) shall have no right to jobs that the car- 
rier may discontinue pursuant to the provisions of this 
Award if other employment in any class of engine serv- 
ice, for which they are qualified, is available to them in 
their respective seniority districts. Such firemen (help- 
ers) will have their seniority rights, existing as of the 
effective date of this Award, for promotion in their turn, 
preserved. 

D(3). Extra lists shall be adjusted and firemen (help- 
ers) shall be furloughed and recalled pursuant to the 
provisions of rules in effect as of the day before the day 
this Award becomes effective, as modified by and sub- 
ject to the provisions of this Award; provided, that the 
carrier shall not be required to use firemen (helpers) 
covered by paragraph D(2) of this Award in freight or 
yard crews, other than in crews designated by the local 


chairmen pursuant to the provisions of paragraphs B(2) 
and. B(3), if the services of such employees are required 
on the extra list to fill vacancies in crews or positions 
where firemen (helpers) must be used, as in passenger 
service or under the provisions of this Award. 

D(4). Firemen (helpers) retained in service under the 
conditions set forth in Parts CandD of this Award, when 
assigned to the extra lists for firemen (helpers), shall 
not be called to fill vacancies in crews in freight and 
yard service which have not been designated by the local 
chairmen pursuant to the provisions of paragraphs B(2) 
and B(3) of this Award if and when their services are 
required to fill temporary vacancies as locomotive en- 
gineers, or temporary vacancies for firemen (helpers) 
in passenger service, or temporary vacancies for fire- 
men (helpers) in crews designated by the local chair- 
man as provided in paragraphs B(2) and B(3) of this 
Award. 


PART E - CONTINUING STUDY 


E(1). Within 30 days following the effective date of 
this Award, the parties shall establish a National Joint 
Board charged with responsibility for making an inten- 
sive and continuing study of the experience in road freight 
and yard service with and without the employment of fire- 
men (helpers) during the period that this Award remains 
in effect. During the 3-month period before the date this 
Award is due to expire, the National Joint Board shall 
prepare and issue to the parties a report based on its 
study. 

E(2). The National Joint Board established in para- 
graph E(1) shall consist of 4 members, of whom 2 shall 
be selected by the carriers, and one each by the Brother- 
hood of Locomotive Firemen and Enginemen, and by the 
Brotherhood of Locomotive Engineers. The expenses of 
the Board shall be borne by the participating parties. 
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I. CONSIST OF ROAD AND YARD CREWS 
(OTHER THAN ENGINE SERVICE) 


PART A - BASIC PROVISIONS 


A(1). The issue of crew consist (other than engine 
service) shall be remanded to the local properties for 
negotiation. Pending the consummation of local agree- 
ments disposing of the issue, the following provisions 
shall govern the use of trainmen (assistant conductors, 
ticket collectors, baggagemen, brakemen, and flagmen) 
employed in all classes of road service, including all 
miscellaneous and unclassified services, and the use of 
brakemen or helpers employed in all classes of yard, 
transfer, and belt line service, including all miscellane- 
ous yard services. 

A(2). No change shall be made in the scope or appli- 
cation of rules in effect immediately prior to the effec- 
tive date of this Award, whether established by agree- 
ment, interpretation, or practice, which require a stipu- 
lated number of trainmen (assistant conductors, ticket 
collectors, baggagemen, brakemen, or flagmen) in any 
class of road service, including all miscellaneous and 
unclassified services, or which require a stipulated num- 
ber of brakemen or helpers in any class of yard, trans- 
fer, or belt line service, including all miscellaneous yard 
services, except by agreement, or pursuant to the pro- 
visions of this Award. 

A(3). Either party in interest shall give written no- 
tice of any proposed change inany such stipulated numker 
of trainmen (assistant conductors, ticket collectors, 
baggagemen, brakemen, or flagmen) used in any class 
of road service, including all miscellaneous and unclas- 
sified services, in the following categories: 

(a) branch lines, including the use of main lines 
where necessary to reach initial or final 
terminals of the branch line train; and 

(b) road service where existing rule, practice, 
or interpretation now requires the employ- 
ment of more or less than 2 trainmen; 
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and of any proposed change in any such stipulated num- 
ber of brakemen or helpers used in any class of yard, 
transfer, or belt line service, including all miscellane- 
ous yard service. The parties in interest, as that term 
is used in this Award, shall include only the carrier and 
the organization representing the class or craft of em- 
ployees holding seniority rights to the position or posi- 
tions proposed to be abolished or created in the senior- 
ity district or districts in which such changes are pro- 
posed. The time and place for the beginning of confer- 
ences between the representatives of the parties in in- 
terest with respect to such proposed change or changes 
shall be agreed upon within 10 days after the receipt of 
said notice, and said time shall be within 15 days after 
the receipt of said notice. 


PART B - REVIEW PROCEDURES 


B(1). If no agreement is reached between the parties 
as to the application of the guidelines enumerated in Part 
C of this Award, the dispute limited to the application of 


such guidelines as related to the issue involved may be 
referred by either party to a special board of adjust- 
ment. 
B(2). Such special board of adjustment shall be chosen 
in the following manner: 
(a) Each party in interest shall name one member 
within 10 days after notice has been given that 
the dispute will be referred to such special 
board of adjustment; and the two partisan mem- 
bers so chosen, within 10 days after the date of 
the selection of the second partisan member, 
shall name the neutral member, who shall be 
chairman of the board. If the members chosen 
by the parties shall fail to name the neutral mem- 
ber of the board within 10 days, the National Medi- 
ation Board shall be requested to name such mem- 
ber within 5 days after the receipt of such request. 
(b) If either party fails to name a member of the 
board within the 10 days provided in paragraph 
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B(2)(a) of this Award, the National Mediation 
Board shall be requested to name such member 
in lieu of such party and shall also name the 
neutral member necessary to consitute a board 
of 3 members, all within 5 days after the receipt 
of such request. 

B(3). Decisions of the special board of adjustment 
shall be rendered within 60 days after the appointment 
of the neutral member. A decision of the majority of the 
board shall be binding upon both parties. The parties 
shall assume the costs and expenses of their respective 
representatives. The costs and expenses of the neutral 
member and any incidental expenses shall be shared 
equally by the parties unless different arrangements can 
be made by mutual agreement. 


PART C - GUIDELINES 


C(1). The special board of adjustment in making its 
decisions shall be governed by the following general con- 
siderations, and, where applicable, particular considera- 
tions, although none of these factors alone shall be con- 
trolling of the board's decisions. 

C(2). General considerations. 

(a) Assurance of adequate safety. 

(b) Avoidance of unreasonable burden or workload on 

members of the crew. 

(c) Changes in operating conditions, including density 

of traffic. 

Practices regarding the consist of crews in com- 
parable situations where such practices are not 
in dispute. 

Special conditions which exist on any particular 
assignment. 

Duties required in compliance with the carrier's 
operating rules and instructions applicable to the 
crew in question. 

Physical characterstics of the line tobe traversed 
and in the areas where switching or industrial 
work is to be performed (including grade and gen- 
eral climatic conditions). 
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(h) The number of highway, street, road, railroad, or 
other crossings or intersections to be protected. 

(i State, county, or municipal regulations applicable 
with respect to highway, street, road, railroad or 
other crossings or intersections. 

(j) Availability and use of communication equipment 
(such as, but not limited to, end-to-end train 
radio, train two way-side radio, and walkie -talk- 
ies). 

(k) The presence or absence of a fireman in the en- 
gine service crew. 

C(3). Particular considerations - passenger road 
service. 

(a) The amount of baggage and storage mail to be 
handled on and off the train at intermediate sta- 
tions by the train crew. 

The number of passenger cars handled in the 
train and passenger count. 

The method of handling passenger transportation 
(tickets). 

The number of passengers boarding and leaving 
the train at intermediate stations. 

Duties required other than the above on any par- 
ticular assignment. 

C(4). Particular considerations - freight service, in- 
cluding miscellaneous and unclassified services. 

(a) The amount and nature of work to be performed 

en route. 

(b) The length of train, in context with the amount 
and nature of work to be performed en route. 

(c) Time limitations applicable to the particular 
assignment. 

C(5). Particular considerations - yard, transfer, and 
belt line service, including all miscellaneous yard serv- 
ices. 

(a) The amount and nature of the work to be per- 

formed. 

(b) Volume of work considered in context with 
applicable service time limitations. 
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PART D - EMPLOYEE PROTECTION 


D(1). Road trainmen and yard brakemen or helpers, 
other than those on furlough on the date that this Award 
becomes effective, shall be known and designated, for 
the purposes of this Award, as ''protected employees." 

D(2). A "protected employee," known and designated 
as provided in paragraph D(1) of this Award, shall re- 
tain his rights to and obligations to protect roadand yard 
service assignments (including all assignments in mis- 
cellaneous and unclassified road services andallassign- 
ments in transfer, belt line, and miscellaneous yard 
services) for which he is qualified, as provided by rules 
in effect on the day preceding the day this Award be- 
comes effective, tothe extent that such positions are 
available to him in his seniority district, unless and 
until retired, discharged for cause, or otherwise re- 
moved from the carrier's active working lists of road 
trainmen and yard brakemen or helpers by natural at- 
trition; provided, that no such "protected employee" 
shall have any right to jobs or positions that the car- 
rier may discontinue pursuant to the provisions of this 
Award if other employment in any such classes of serv- 
ice, for which such employee is qualified, is available 
to him in his seniority district. If and when the carrier 
is required to create new jobs or positions for road 
trainmen or yard brakemen or helpers, pursuant to the 
provisions of this Award, such positions shall first be 
filled, to the extent available, by "protected employees" 
then filling positions which the carriers would otherwise 
have the right to abolish or eliminate pursuant to the 
provisions of this Award, before such jobs or positions 
may be claimed by other employees of the carrier in ac- 
cordance with their seniority rights. 


IV. DURATION 


This Award shall continue in force for two yearsfrom 
the date it takes effect, unless the parties agree other- 
wise. 


Dated: November 25, 1963 


Benjamin Aaron 
Neutral Member 


James J. Healy 
Neutral Member 


Ralph T. Seward 
Chairman of the Arbitration Board 


CONCURRING: DISSENTING: 


Guy W. Knight H. E. Gilbert 
Carrier Member Organization Member 


J. E. Wolfe R. H. McDonald 
Carrier Member Organization Member 


BRT QUESTION NO. 18, AND RULING 
OF ARBITRATION BOARD NO. 282, 
MAY 17, 1964 


Q. No. 18 - Article II A(2) of the Award states in part 
as follows: 
"No change shall be made in the scope or 
application of rules in effect immediately 
prior to the effective date of this Award, 
whether established by agreement, inter- 
pretation, or practice, which require a stip- 
ulated number of trainmen.. ." 
A dispute arose on the Milwaukee Lines 
West, over the issue of whether or not the 
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rule on that property, established by years 
of practice, providing that main line and 
branch line crews consisted of a conductor 
and two brakemen, could be changed by the 
carrier without resorting to the procedures 
of Article Il - A(3) and B of the Award. 

Is our position correct that this practice, in 
effect on the Milwaukee property, prohibits 
the carrier from making any change in the 
existing consist of one conductor and two 
brakemen except in accordance with the pro- 
cedures of Article II - A(3) and B of the 
Award? 

Answer - The question presented does not involve an 
interpretation of the meaning or application 
of the Award as provided in Section 7 of the 
Railway Labor Act. It raises an issue of 
fact to be determined under existing pro- 
cedures of the Railway Labor Act for the 
settlement of "minor" disputes. 


ORC&B QUESTION NO. 1 OF APRIL 
6, 1964, AND RULING OF ARBITRATION 
BOARD NO. 282, MAY 17, 1964 


Q. No. 1 The question to be submitted is whether Sec- 
tion II A (1) and A (2), construed in the light 
of Public Law 88-108, authorizes a carrier 
in its unilateral discretion to make changes 
in size of road crews and reduce the same 
without resort to special board procedure 
provided by said Award where: 

(a) the collective agreement does not con- 
tain a written rule but a specified number 

of trainmen have customarily been used as 
a matter of practice. 

(b) where the collective agreement does not 
contain a written rule and in times past the 
carrier has unilaterally reduced or increased 
the number of trainmen. 
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The answer to both questions (a) and (b) 
would depend on whether a rule, established 
by practice, exists which requires the em- 
ployment of a stipulated number of train- 
men. As indicated in the answer to B.R.T. 
question No. 18, such questions do not in- 
volve an interpretation of the meaning or 
application of the Award but involve ques- 
tions of fact appropriate for determination 
under the procedures of the Railway Labor 
Act for the settlement of "minor" disputes. 


BRT QUESTION NO. 33, AND RULING 
OF ARBITRATION BOARD NO. 282, 
OCTOBER 10, 1965 


B.R.T. Question No. 33: 


Did the Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company (Lines East) violate the pro- 
visions of Award #282 by reducing the crew con- 
sist of a conductor and two brakementoa conductor 
and one brakemen: 

(a) On certain main line freight trains, 

(b) On certain branch line freight trains, and 

(c) On certain main line passenger trains, 
without complying with Article III of the Award 
rendered by Arbitration Board 282, made pursuant 
to Public Law 88-108, 88th Congress S.J. Res. 102, 
enacted August 28, 1963. 


Answer: 


Section III, Part A(2) of the Award bars changes in 
the scope or application of "rules" in effect imme- 
diately prior to the effective date of this Award re- 
quiring a stipulated number of trainmen, whether 
such "rules" were established by agreement, in- 


terpretation or practice. Where no such "rule" 
was in effect immediately prior to the effective 
date of the Award, this bar does not apply. The 
Board does not construe the statement by Judge 
Miller, relied on by the Brotherhood, as a holding 
to the contrary. Judge Miller said, referring to 
an earlier opinion by Judge Holtzoff, that "it has 
been judicially determined that the language .. . 
[of] Subsection A(2) of Section III of the Award 
means that no change shall be made for the time 
being in the composition of any train crew except 
through the procedures set up in the Award."' This 
construction is applicable only to situations in 
which there were rules in effect immediately prior 
to the effective date of the Award which required a 
stipulated number of trainmen. As the Board in- 
dicated in its answer to B.R.T. Question 18, the 
question of whether such a rule was or was not in 
effect immediately prior to the effective date of 
the Award raises an issue of fact to be determined 


under existing procedures of the Railway Labor 
Act for the settlement of ''minor" disputes. The 
Board notes the willingness of the Carrier to ex- 
pedite the determination of this issue of fact in the 
present case. 


BRT QUESTION NO. 17, AND RULING 
OF ARBITRATION BOARD NO. 282, 
JUNE 9, 1964 


B.R.T. QUESTION NO. 17: 


The Milwaukee Railroad contends that the award 
does not restrict them from reducing, at any time 
and without applying the review procedures of the 
award, the crew consist of any road crew (main 
line or branch line) that was not governed by a 
specific written rule stipulating the number of 


brakemen to be used, and that they had that right 
on January 7, 1964 to reduce the crews on each 
of three branch line jobs in question, involved in 
Civil Action No. 3047, from two (2) brakemen to 
one (1) brakeman, and that they did not have to 
give written notice and follow the procedures as 
stated in Article III - A(3) and B of the award. 
QUESTION: Is the Milwaukee Railroad's conten- 
tion correct, or was the U.S. District Court in 
Civil Action No. 3047 correct in holding that the 
Milwaukee Railroad's contention was erroneous? 


Answer: 


In line with the answer to ORCB Question No. 1 
(submission of April 6, 1964) in the Interpretations 
issued by the Board on May 17, 1964, the answer 
depends on whether a rule, established by practice 
exists which requires the employment of a stipu- 
lated number of trainmen. Such questions do not 
involve an interpretation of the meaning or appli- 
cation of the Award but involve questions of fact 
appropriate for determination under the proce- 
dures of the Railway Labor Act for the settlement 
of "minor" disputes. 


SUNA QUESTION NO. V AND RULING OF 
ARBITRATION BOARD NO. 282, 
JUNE 9, 1964 


S.U.N.A. QUESTION NO. V: 


Under the provisions of I, Consist of Road and 
Yard Crews (other than engine service) Part A. 
QUESTION: Is it intended that there is a limita- 
tion on the number of times that notice may be 
served by the parties for the reduction of crew 
members on the same crew assignment? 


Answer: 


It is not the intention of the Award that an issue 
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determined by a Special Board of Adjustment under 
Section II - Part B should be reopened by either 
party during the life of the Board's Award, in the 
absence of material changes in conditions, includ- 
ing new evidence based upon the application of the 
determination of the Special Board, which would 
justify a different result. 


BRT QUESTION NO. 46, AND RULING 
OF ARBITRATION BOARD NO. 282, 
JANUARY 16, 1966 


B.R.T. Question No. 46: 


On February 25, 1964 the St. Louis Southwestern 
Railway Company, purporting to act under the pro- 
visions of Article III of the Award of Arbitration 
Board 282 served a purported notice upon the 
Brotherhood of Railroad Trainmen of its desire 

to reduce the consist of crews as then established 
by existing agreements between it and the Brother- 
hood, a copy of which is attached hereto and marked 
Exhibit "A". 

Over the objections of the Brotherhood of Railroad 
Trainmen, the parties negotiated and failed to re- 
solve the dispute, whereupon the carrier referred 
the dispute to a special board of adjustment. Such 
special board of adjustment, over the objections of 
the Brotherhood of Railroad Trainmen, rendered 

a purported award on July 14, 1964 sustaining all © 
of the carriers proposals. 

On September 30, 1965 said carrier, again purport- 
ing to act under the provisions of Article II of the 
Award of Arbitration Board 282, served another 
purported notice upon the Brotherhood of Rail- 
road Trainmen of its desire to reduce the consist 
of crews as then established by existing agree- 
ments between said carrier and the Brotherhood 
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of Railroad Trainmen which related to yards and 
trains that were not included in the Carriers’ No- 
tice dated February 25, 1964. A copy of said no- 
tice is hereto attached and marked Exhibit "B", 

It relates to four yards in the State of Arkansas 
involving thirty-three assignments. One of these 
yards is at almost the northern boundary of Ark- 
ansas and another is in the southwest corner of the 
state. The other two yards are located in about the 
central portion of the State of Arkansas, from 
north to south. The notice also relates to thirteen 
assignments on nine local freight trains. One of 
these freight trains operates over seventy-six 
miles in Missouri, during both daytime and dark- 
ness. One of such trains operates over forty miles 
in the State of Louisiana and the others operate 
over five hundred and eighteen miles in the State 
of Arkansas. Some of those trains operating in 
Louisiana and Arkansas operate during daylight 
hours and others during darkness and others dur- 
ing both. 

In the circumstances: does the carriers’ notice, 
dated September 30, 1965 conform to the require- 
ments of the award of Arbitration Board 282? 


Answer: 


Under the circumstances, the carrier's notice, 
dated September 30, 1965, does conform to the 
requirements of the Award of Arbitration Board 
282. 


[Filed Apr. 28, 1966] 
NOTICE OF APPEAL TO COURT OF APPEALS 


Notice is hereby given that the defendant, Order of 
Railway Conductors and Brakemen, hereby appeals to 
the United States Court of Appeals for the District of 
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Columbia Circuit from the final judgment in this cause 
entered April 26, 1966. 


James D. Hill 
Attorney for Appellant 
Order of Railway Conduc- 


Dated: April 28, 1966 tors and Brakemen 


[Filed May 12, 1966] 
NOTICE OF CROSS-APPEAL 


Notice is hereby given that the plaintiffs in the above- 
entitled action which are named below hereby cross-ap- 
peal to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the final judgment en- 
tered in this action on April 26, 1966, as corrected by 
Order of the Court dated May 10, 1966: 

Plaintiffs-Appellants: 


Great Northern Railway 

Pacific Coast Railroad 

Oregon, California & Eastern Railway 
Richmond, Fredericksburg & Potomac Railroad 
San Diego & Arizona Eastern Railway 
Spokane International Railroad 
Spokane, Portland & Seattle Railway 
Oregon Trunk Railway 

Oregon Electric Railway 

Tennessee Central Railway 

Atchison, Topeka & Santa Fe Railway 
Atlantic Coast Line Railroad 

Camas Prarie Railroad 

Central Railroad of New Jersey 

Lehigh & New England Railway 
Chesapeake & Ohio Railway 

Chicago & North Western Railway 
Chicago, Burlington & Quincy Railroad 
Chicago, Great Western Railway 
Chicago, Milwaukee, St. Paul & Pacific Railroad 
Clinchfield Railroad 

Colorado & Southern Railway 

Denver & Rio Grande Western Railroad 
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Detroit & Toledo Shore Line Railroad 
Duluth, Missabe & Iron Range Railway 
Elgin, Joliet & Eastern Railway 
Georgia Railroad 
Gulf, Mobile & Ohio Railroad 
Illinois Central Railroad 
Kansas City Southern Railway 
Louisiana & Arkansas Railway 
Louisville & Nashville Railroad 
Maine Central Railroad 
Missouri-Kansas-Texas Railroad 
Missouri Pacific Railroad 
Kansas, Oklahoma & Gulf Railway 
Missouri-Illinois Railroad 
Monongahela Railway 
Norfolk & Western Railway 
Norfolk Southern Railway 
Northern Pacific Railway 
Northwestern Pacific Railroad 
Reading Company 
St. Louis-San Francisco Railway 
Seaboard Air Line Railroad 
Soo Line 
Southern Pacific Company (Pacific Lines and Texas 
& Louisiana Lines) 
Southern Railway 
Cincinnati, New Orleans & Texas Pacific Railway 
Harriman & Northeastern Railroad 
Alabama Great Southern Railroad 
New Orleans & Northeastern Railroad 
Georgia, Southern & Florida Railway 
Central of Georgia Railway 
Texas & Pacific Railway 
Abilene & Southern Railway 
Texas-New Mexico Railway 
Weatherford, Mineral Wells & North Western 
Railway 
Union Pacific Railroad 
Western Pacific Railroad 


Dated: May 12, 1966 


David Booth Beers 
GE Seuneel, Shea and Gardner 
Shea and Gardner Attorney for Plaintiffs 
734 Fifteenth Street, N. W. 
Washington, D. C. 


Brief for Order of Railway Conductors and Brakemen 
(Appellant in No. 20,158: Appellee in No. 20,191). 


IN THE 


United States Court of Appeals 


For THE District or CotumBra Circuit 


No. 20.158 
Orper oF Rarbway Conpuctors AND BRAKEMEN, 
Appellant, 
v. 
Tur Axroyx & Barsertox Beir Rartroap CoMPANy, ET AL., 
Appellees. 


No. 20,191 


Tue Akron & Barnerton Bett Raitroap Company, FT AL., 
Appellants, 
Vv. 
Orpver or Ramway Conpucrors AND BrakEMEN 
Appellee. 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR TIE DISTRICT OF COLUMBIA 
tad Ststes Court of Anreais 
lor We Geerer ut Guluinds Circuit 
James D. Hani 
Snorenam Buitpinc 
805 15ter St., N.W. 


On oy O04? Wasuincton, D. C. 
0 ae pine: ulsour Counsel for Order of Railway 
Of Comacek Conductors and Brakemen 
SHvuTTLewortH & INGERSOLL 


Harry WILMARTH 
Mercuants NatTionaL Bank Buna, 


Crepar Rarins, Towa 


Press or Byron S. ADAMS Prrntinc, Inc., WASHINGTON, D. C, 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether crew consist rules established by the award 
of Arbitration Board No. 282 survived the termination of 
the award on January 25, 1966, and became permanent 
rules between the parties, or whether they were “interim” 
rules effective for the two-year period of the award only. 


2. If the crew consist rules created by the award sur- 
vived its termination date and are permanent, whether all 
of the rules so created have survived, or only portions of 
them. 


3. Whether notices under Section 6 of the Railway Labor 
Act, seeking the establishment of permanent crew consist 
agreements, served on certain of the appellee railroads by 
the appellant during the two-year period of effectiveness 


of the Award of Arbitration Board No. 282, were proper 
and effective before January 26, 1966. 


a) Whether, under the provisions of Section 6 of 
the Railway Labor Act, as amended, appellees were 
obligated to confer with appellant with respect to the 
said Section 6 notices before January 26, 1966. 


b) Whether conferences voluntarily held between 
the parties with respect to the said Section 6 notices 
before January 26, 1966, did or did not constitute 
“conferences” within the meaning of Sections 5 and 6 
of the Railway Labor Act, as amended, and whether 
the parties are obligated to confer again after Janu- 
ary 26, 1966. 


c) Whether the invocation of the services of the 
National Mediation Board by the appellant, with re- 
spect to said Section 6 notices, as provided by Section 
5 First of the Railway Labor Act, as amended, before 


January 26, 1966, was proper, or whether it was pre- 
mature and ineffective. 


4. Whether the provisions of the Norris-La Guardia Act 
are applicable to the dispute between the parties, so as to 
deprive the Court of jurisdiction to enjoin members of 
appellant from refusing to perform work. 


5. Whether the eight plaintiff railroads, which are mem- 
bers of the Southern Railway System, were proper parties 
plaintiff to this proceeding and were entitled to the relief 
granted by the Court below. 


Jurisdictional Statement 


Statement of the Case 


Summary of Argument 


Argument 


1.The District Court erred in holding that crew 
consist rules established by or under the award of 
Arbitration Board No. 282 survived the termina- 
tion of the award, and created a new status be- 
tween the parties. ......... 0... cece cece cee eees 


2.In the alternative, if the rules created by the 
award survived its termination and became per- 
manent rules between the parties, all of the rules 
BULVIVERE ania ecm neuts Nese ava atea aes white aris 


3.The District Court erred in ruling that notices 
under Section 6 of the Railway Labor Act, served 
by appellant on appellees, during the period of 
effectiveness of the award of Arbitration Board 
No. 282, to establish new consist agreements, were 
premature and ineffective, that appellees had no 
duty to negotiate concerning them, and that appel- 
lant could not lawfully invoke the services of the 
National Mediation Board. .............-.0.200- 


4. The District Court erred in holding that none of 
the provisions of the Norris-La Guardia Act were 
applicable to the dispute between the parties, and 
that the plaintiffs were entitled to declaratory and 
INJUNCH VE: LOLOL. cscicsjas eerie ae esareidd caso eiele ecererele 


5. The District Court erred in holding that the eight 
plaintiffs which are members of the Southern Rail- 
way System were proper parties plaintiff. ....... 
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IN THE 


United States Court of Appeals 


FoR THE District or CoLtumsBia Circurr 


No. 20,158 


Orver or Rartway Conpuctors anp BrakEMEN, 
Appellant, 
v. 


Tue Axron & Barserton Bett RarLroap CoMPANY, ET AL., 
Appellees. 


No. 20,191 


Tue Akron & Barserton Bett RarLroap CoMPANY, ET AL., 
Appellants, 
v. 


Orver oF Raitway Conpucrors aNp BrakKEMEN 
Appellee. 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COUKT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT, ORDER OF 
RAILWAY CONDUCTORS AND BRAKEMEN 


JURISDICTIONAL STATEMENT 


On January 19, 1966, the appellee carriers filed in the 
Court below a complaint for declaratory judgment as to 
the rights of the parties resulting from the termination of 
the award of Arbitration Board No. 282, established by 
Congress pursuant to Public Law 88-108 (77 Stat. 132), 
and for an injunction restraining appellant and its mem- 
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bers from engaging in a strike or work stoppage over the 
controversy (JA 11-23). The appellant filed its answer 
on February 11, 1966 (JA 34). 

Appellees contended that the District Court had juris- 
diction by virtue of 28 U.S.C. §§ 1331, 1337, 2201 and 2202 
(JA 17). Appellant contended that the controversy was 
within the exclusive or primary jurisdiction of tribunals 
created by the Railway Labor Act, and that the Court 
lacked jurisdiction to issue an injunction by reason of the 
Norris-La Guardia Act, 29 U.S.C. § 101 et seq. (JA 34-39). 

The District Court entered a temporary restraining 
order against appellant on January 24, 1966 (JA 28). 
Hearings on the merits were held before the Court on 
February 24 and April 19, 1966, and decisions by the Court 
were handed down on March 3, 1966 (JA 40), and April 19, 
1966 (JA 163). Final judgment was entered by the Court 
on April 26, 1966 (JA 167). Appellant filed its notice of 
appeal on April 28, 1966 (JA 205), and the appellee car- 
riers filed a notice of cross-appeal on May 12, 1966 (JA 
206). 

This Court has jurisdiction under 28 U.S.C. Sections 
1291 and 1294. 


STATEMENT OF THE CASE 


This appeal involves the consequences which flow from 
the expiration, on June 25, 1966, of the award of Arbitra- 
tion Board No. 282. The issues concern most of the nation’s 
major railroads and the five labor organizations of oper- 
ating railroad employees. The issues are before this Court 
in this appeal, Order of Railway Conductors and Brake- 
men v. The Akron and Barberton Belt Railroad Co., et al, 
(Nos. 20158 and 20191), and also in Brotherhood of Rail- 
road Trainmen, ct al. v. The Akron and Barberton Belt 
Railroad Co., et al, (Nos. 20152, 20172, 20229 and 20249), 
and in Brotherhood of Locomotive Firemen and Engine- 
men v. Bangor and Aroostoock Railroad Co., et al, (Nos. 
20192, 20193, 20215 and 20216). 

Prior to 1963 the use of firemen on locomotives was 
governed by the National Diesel Agreement of 1937, and 
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the consist of road and yard crews was governed by system- 
wide or local agreements, formal and informal, and by un- 
written customs and practices, and in some states was 
affected by state full crew laws. Report of the Presidential 
Railroad Commission (1962) pp. 36, 54. On November 2, 
1959 most of the railroads in the United States served on 
the labor organizations written notices pursuant to Sec- 
tion 6 of the Railway Labor Act proposing the elimination 
of all agreements which required the use of firemen on 
other than steam powered engines or which required a 
stipulated number of trainmen in train crews, leaving the 
use of such employees in the unrestricted discretion of 
railroad management (JA 23-25). On September 7, 1960 
the labor organizations served counter-proposals under 
Section 6 of the Railway Labor Act proposing the estab- 
lishment of rules or agreements to provide a minimum 
engine crew of one engineer and one fireman, and a mini- 
mum train crew of not less than one conductor and two 
trainmen. (JA 25). The notices of the parties also em- 
braced proposals to amend, eliminate or establish agree- 
ments with respect to rates and bases of pay, working 
conditions, and other matters not pertinent to this pro- 
ceeding. Report of the Presidential Railroad Commission, 
pp. 287-304. 

Thereafter the parties engaged in negotiations on the 
properties and in mediation, as required hy Sections 5 
and 6 of the Railway Labor Act. Having exhausted these 
procedures without reaching agreement, the parties entered 
into an agreement dated October 17, 1960, submitting the 
controversy to a commission to he appointed by the Presi- 
dent, which would have authority to make reecommenda- 
tions to the President. On November 1, 1960, President 
Eisenhower issued Exceutive Order 10891, establishing the 
commission. Report of the Presidential Railroad Commis- 
sion, pp. 279-283. The Commission held hearings from 
February to November 1961, and issued its report in Feb- 
ruary 1962. The parties before it were 195 railroad com- 
panies and the 5 organizations of operating employees. 
Report of the Presidential Railroad Commission, pp. 14- 
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16. Although some of the recommendations of the Com- 
mission were acceptable to the parties, others were not. The 
labor organizations then invoked the services of the Na- 
tional Mediation Board, which mediated the dispute with- 
out success, and on July 16, 1962 terminated its services. 
On the following day the carriers served notice on the 
organizations that as of August 16, 1962 their proposed 
elimination of existing agreements would unilaterally be 
placed into effect. Upon suit brought by the organizations 
the Supreme Court held that the parties had exhausted 
the procedures of the Railway Labor Act, and were free to 
resort to self help. Brotherhood of Locomotive Engineers 
v. Baltimore and Ohio R Co., 372 U.S. 284 (March 4, 1963). 
On April 3, 1963, President Kennedy, acting pursuant to 
Section 10 of the Railway Labor Act, appointed an emer- 
gency board, headed by Judge Samuel Rosenman (Emer- 
gency Board No. 154) to make recommendations for resolu- 
tions of the dispute. The board reported on May 13, 1963. 
Pursuant to the terms of Section 10 of the Railway Labor 
Act, the parties were prohibited from making changes in 
existing agreements for 30 days thereafter, or until June 
12, 1963. The Secretary of Labor and the National Media- 
tion Board joined in further negotiations between the par- 
ties without success. The carriers then announced that they 
would place their new rules into effect on July 10, and the 
organizations indicated that this would precipitate a strike 
(Senate hearings, p. 42).1. The President then requested 
the parties to maintain the status quo until July 29, in 
order that he might submit a message to Congress. On 
July 22 the President submitted his message, reeommend- 
ing emergency legislation, and accompanied by a draft bill. 
(Senate hearings, pp. 4-15) 

Congress thereupon enacted Publie Law 88-108 (77 Stat. 
132), effective August 28, 1963. It prohibited the carriers 


1 References hereafter to ‘‘Senate hearings’? and ‘‘ House hearings’’ refer 
respectively, to Hearings before the Senate Committee on Commerce on 
S. J. Res, 102, 88th Cong. 1st Sess. and to Wearings before the House Com- 
mittee on Interstate and Foreign Commerce on H. J. Res. No. 565, 88th 
Cong. Ist Sess. 
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and the organizations from implementing their notices of 
November 2, 1959 and September 7, 1960, except by agree- 
ment or arbitration (Sec. 1), established an arbitration 
board of seven members (Sec. 2), authorized it to make a 
decision as to those portions of the notices dealing with the 
use of firemen and crew consist (See. 3), provided that 
arbitration award “shall continue in force for such period 
as the arbitration board shall determine in its award, but 
not to exceed 2 years from the date the award takes ef- 
fect . . .” (See. 4), directed the board to file its award 
within 90 days and provided that it should become effective 
60 days thereafter (Sec. 5), instructed the parties to re- 
sume collective bargaining on all other issues included in 
the notices of November 2, 1959 and September 7, 1960 
(See. 6), and, finally, provided that “this joint resolution 
shall expire 180 days after the date of its enactment .. .” 
(See. 8). 

The other issues between the parties raised by their 
notices, concerning rates of pay, hours, benefits and other 
matters, as to which the Congress directed them to bargain 


further, were ultimately disposed of by a national agree- 
ment on June 25, 1964, and are not material to this litiga- 
tion. (Complaint par. 18, JA 17) 

The Arbitration Board made an award with respect to 
the use of firemen and crew consist, dated November 26, 
1963, and effective January 25, 1964 (JA 184). It pro- 
vided: 


1. That those portions of the notices of the parties con- 
cerning the use of firemen and crew consist “are denied, 
except to the extent hereinafter provided.” (See. 1); 


2. That carriers shall have the right to eliminate firemen 
on 90% of freight and vard engine crews, but that firemen 
so displaced shall have retention rights or separation allow- 
ances as specified in the award (Sec. 2); 


3. That the issue of road and yard crew consist shall 
be remanded to the local properties for negotiation, that 
pending the consummation of local agreements no change 
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may be made in pre-existing rules, that either party may 
give written notice of a proposed change in a stipulated 
number of trainmen where existing rules require the use 
of more or less than 2 trainmen, that if the parties cannot 
agree either party may refer the dispute to a special board 
of adjustment, whose decision shall be binding on the 
parties, and that displaced employees should retain their 
right to assignment until death, retirement or discharge 
for cause (See. 3); 


4. That “this award shall continue in foree for 2 years 
from the date it takes effect, unless the parties agree 
otherwise.” (See. 4). 


Pursuant to the command of the Board, during the 
effective period of the award the Order of Railway Con- 
ductors and Brakemen served upon various appellee rail- 
roads a notice under Section 6 of the Railway Labor Act 
to establish an agreement which would provide that the 
minimum crew in road train service shall consist of not 
less than one conductor and two brakemen. (JA 76-78; 82). 
Although the carriers met with the organization in confer- 
ences on the properties, all took the position that the mat- 
ter of crew consist was not subject to negotiation during 
the 2-year period of effectiveness of the award, and de- 
clined to enter in to an agreement on the subject (JA 78- 
79, 83-86). In five instances the organization invoked the 
services of the National Mediation Board which, over the 
protests of the carriers, assumed jurisdiction of the dis- 
pute, and in these instances the matters remained pending 
before the National Mediation Board on the date of ter- 
mination of the award. (JA 79, 87-159). The same events 
occurred with respect to Section 6 notices served by the 
Brotherhood of Railroad Trainmen. (JA 54-74; JA in 
No. 20152, 78-79, 109-141). 

On January 19, 1966, 175 carriers commenced the in- 
stant action against the Brotherhood of Railroad Train- 
men, the Switchmens Union of North America, and the 
Order of Railway Conductors and Brakemen, alleging that 
the BRT had served notice on most of the plaintiff carriers, 
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demanding that the carrier reinstate all previous crew con- 
sist rules which were in force on January 24, 1964, immedi- 
ately upon the expiration of the award of Arbitration Board 
No. 282 on January 26, 1966, that “upon information and 
belief, the ORCB and the SUNA assert substantially the 
same position as that asserted by the BRT,” that the de- 
fendants intended to engage in strikes and work stoppages 
on January 26, 1966, and praying for an injunction and a 
declaration of rights. (JA 19-23). Despite denials of 
the organizations that any strike was intended, the District 
Court issued a temporary restraining order on January 
24, 1966, which remained in effect until March 29, 1966, 
when it was abandoned by the plaintiffs (JA 28, 30, 39). 

After hearing, the District Court held that: 

(1) Crew consist rules established by agreements or by 
awards of special Boards of Adjustment under Section 3 
of the award survived the termination of the effective 
period of the award and created a new status which must 
be maintained by the parties until changed by agreement, 
or until one of the parties had served a notice under 
Section 6 of the Railway Labor Act and had exhausted the 
procedures of that Act, and that pre-existing crew consist 
agreements were not revived upon termination of the 
award. (PA 47-49, 171). 

(2) The carriers may not take further steps to eliminate 
additional positions under the award after January 25, 
1966 (JA 49, 171). 

(3) None of the provisions of the Norris-La Guardia 
Act is applicable to the dispute between the parties, and 
the defendant organizations were properly subject to in- 
junction (JA 51, 174). 


(4) The notices served under Section 6 of the Railway 
Labor Act by the appellant during the 2-vear period of 
effectiveness of the award of Arbitration Board No. 282, 
proposing the establishment of rules that a minimum crew 
should consist of a conductor and two trainmen, were 
premature, that the appellee carriers had no obligation to 
negotiate with appellant as required by Section 6 of the 
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Railway Labor Act until after January 25, 1966 (JA 51, 
164, 172-173), and that 


(a) negotiations which were held between the parties 
during the 2-year period did not constitute a com- 
pliance with the Railway Labor Act and that the 
parties were required to negotiate again after Janu- 
ary 25, 1966 (JA 164-165, 173), and 


(b) that the appellant could not lawfully invoke 
the services of the National Mediation Board until 
January 25, 1966, and after negotiations between the 
parties had occurred after January 25, 1966, and that 
the appellant’s applications for mediation had been 
premature (JA 165-167, 173). 


(5) Eight of the plaintiffs, comprising the Southern 
Railway System, were proper parties plaintiff and were 
entitled to relief against defendant-appellant, even though 
they had withdrawn from the Nationwide handling of the 
crew consist issue, had withdrawn their notice of Novem- 


ber 2, 1959, and had not participated in proceedings before 
Emergency Board 154 or Arbitration Board No. 282. 


Both parties have appealed. 


STATUTES INVOLVED 
Public Law 88-108, 77 Stat. 132 
Sections 5 and 6, Railway Labor Act, 44 Stat. 580, as 
amended, 45 U.S.C. §§ 156, 156 
Norris-La Guardia Act, 47 Stat. 70, 29 U.S.C. § 101, ef seq. 


Relevant portions of these statutes are set out in the 
Appendix, infra. 
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STATEMENT OF POINTS 


1. The Court erred in holding that crew consist rules 
established by or under the Award of Arbitration Board 
No, 282 survived the termination of the effective period 
of the award, and created a new status which must be main- 
tained until changed by agreement, or until the procedures 
of the Railway Labor Act have been exhausted, and that 
pre-existing rules in effect upon the effective date of the 
Award did not revive. 


2. In the alternative, if the crew consist rules created 
by Arbitration Board No. 282 survived the termination 
of the award, all of them survived. 


3. The Court erred in holding that notices served on 
certain of the appellee railroads by the appellant during 
the two-year period of effectiveness of the award of Arbi- 
tration Board No. 282 were premature and did not become 
effective until January 26, 1966. 


a) The Court erred in holding that, despite the 
provisions of Section 6 of the Railway Labor Act, as 
amended, appellees were not obligated to confer with 
appellant with respect to the said Section 6 notices 
before January 26, 1966. 


b) The Court erred in holding that conferences 
voluntarily held between the parties with respect to 
the said Section 6 notices before January 26, 1966, did 
not constitute “conferences” within the meaning of 
Sections 5 and 6 of the Railway Labor Act, as 
amended, and that the parties are obligated to confer 
again after January 26, 1966. 


¢) The Court erred in holding that the invocation of 
the services of the National Mediation Board by the 
appellant, with respect to said Section 6 notices, as 
provided by Section 5 First of the Railway Labor Act, 
as amended, before January 26, 1966, was premature 
and ineffective. 
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4. The Court erred in holding that none of the pro- 
visions of the Norris-La Guardia Act are applicable to 
the dispute between the parties, and that it had jurisdiction 
to enjoin appellant from refusing to perform work. 


5. The Court erred in holding that the eight plaintiff 
railroads which are members of the Southern Railway Sys- 
tem were proper parties plaintiff to this proceeding and 
were entitled to the relief granted by the Court below. 


SUMMARY OF ARGUMENT 


1. In providing for the creation of Arbitration Board 
No. 282, the President and the Congress intended that the 
interim crew consist rules which would be established by 
the Board would continue in effect only until the parties 
resolved their dispute by voluntary agreements, but not 
to exceed two years. The legislative history is clear. The 
Supreme Court has so construed the law. The District 
Court erred in holding that these interim rules survived 
the termination of the award, and became permanent rules 
between the parties. 


2. In the alternative, if crew consist rules created by the 
Board are permanent, all of them survive. Prior to the 
award of Board No. 282, many crews which consisted of a 
conductor and two brakemen existed only by practice; the 
carriers maintained that no agreement existed which re- 
quired this consist, and that they were free to change the 
consist in their discretion. The Board ruled that all pre- 
vious crew consists of one conductor and two brakemen 
must remain unchanged, whether established by agreement 
or practice, but that crews consisting of a conductor and 
three or more brakemen could be reduced to one-and-two, 
by an award of a special board of adjustment. The District 
Court held only that the awards of special boards of adjust- 
ment survived. The decree below made no mention of the 
main award itself. This court should make clear that, if 
the award is permanent, this includes that portion of the 
award which created a rule as to all existing “one-and-two” 
crew consists. 


3. Section 6 of the Railway Labor Act authorizes a labor 
organization to serve a notice on a carrier, to establish 
an agreement, and requires the parties to meet in confer- 
ence within 30 days. If a conference fails to resolve the 
dispute, Section 5 authorizes either party to invoke the 
services of the National Mediation Board. The District 
Court erred in holding that these provisions were super- 
seded by Public Law 88-108, and that appellant had no 
right to serve such notices on appellees during the two- 
year period of effectiveness of the award of Board No. 
282. The intention of Congress and the Board was to 
require the parties to negotiate crew consist agreements. 
This is exactly what appellant attempted. Further, whether 
the appellees were or were not obligated to confer with ap- 
pellant, in fact they all did so. In these circumstances, the 
District Court erred in ruling that appellant could not in- 
voke the services of the National Mediation Board, and fur- 
ther erred in assuming jurisdiction to decide matters which 
were within the exclusive jurisdiction of the Mediation 
Board, and which were then pending before the Board. 


4. Section 4 of the Norris-La Guardia Act deprives the 
federal courts of jurisdiction to restrain any person or 
persons from refusing to perform work. The Supreme 
Court has held that this operates to preclude an injunction 
against a strike in a railway labor dispute. Section 8 of the 
Norris-La Guardia Act provides that no restraining order 
or injunctive relief may be granted to any complainant 
who has failed to make every reasonable effort to settle 
a dispute. The Supreme Court has held that this operates 
to preclude an injunction in favor of a carrier which has 
failed or refused to exhaust the procedures of the Railway 
Labor Act in a railway labor dispute. The appellees here 
did not attempt to take any of their disputes with appellant 
to any of the tribunals created by the Railway Labor Act, 
and opposed efforts of the appellant to do so. Yet, the 
District Court held that none of the provisions of the 
Norris-La Guardia Act were applicable to this dispute, 
issued a temporary restraining order enjoining appellant 
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and its members from refusing to work, ruled that they 
may or may not withdraw from work, and retained juris- 
diction for the purpose of enforcing its decree in the 
future. 


5. On July 22, 1960, eight railroad companies comprising 
the Southern Railway System withdrew their Section 6 
notices of November 2, 1959, “thus withdrawing as of that 
date from the nation-wide negotiations held with respect 
to the notices of November 2, 1959, filed by the other rail- 
roads.” The appellant withdrew its notice of September 7, 
1960 served on these plaintiffs. These eight carriers did 
not thereafter participate in proceedings before Emer- 
gency Board No. 154, or in proceedings before Arbitration 
Board No. 282. Yet, they joined as plaintiffs in this action. 
The District Court erred in holding that they were proper 
plaintiffs, and were entitled to the benefits of the award of 
Arbitration Board No. 282. 


ARGUMENT 


THE DISTRICT COURT ERRED IN HOLDING THAT CREW CON- 
SIST RULES ESTABLISHED BY OR UNDER THE AWARD OF 
ARBITRATION BOARD NO. 282 SURVIVED THE TERMINA- 
TION OF THE AWARD AND CREATED A NEW STATUS 
BETWEEN THE PARTIES. 


As the Arbitration Board said, 


“the size of road and yard crews in other than en- 
gine service has never been the subject of a national 
rule in the railroad industry. The consist of these 
crews, involving primarily helpers and road brakemen, 
has been determined generally by local rules, practices, 
state full crew laws, or regulations issued by State 
Publie Utility Commissions. Only a relatively few 
carriers are unrestricted in determining the size of 
crews, and it is doubtful if even they have complete 
freedom to change crew size as they wish.” (Award 
of Arbitration Board No. 282, Opinion of the neutral 
members, 54 LRRM 20, 34). 


The carriers’ notices of November 2, 1959, proposed the 
elimination of all existing agreements requiring a stipu- 
lated number of trainmen, and that the matter be left to 
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the unrestricted discretion of management. The organiza- 
tions notices of September 7, 1960, proposed the establish- 
ment of agreements, or the amendment of existing agree- 
ments, to provide that a minimum crew should consist of 
one conductor and two trainmen. The Board’s award de- 
nied both sets of notices, except as provided in the award 
(Section 1). As to the crew-consist issue, the Board ruled 
that “no change shall be made in the scope or application 
of rules in effect immediately prior to the effective date 
of this Award, whether established by agreement, inter- 
pretation, or practice, .. .’? except that in branch line serv- 
ice, or in road service where the existing rule provided for 
more or less than two trainmen, the parties could by agree- 
ment, or by award of a special board of adjustment, alter 
the pre-existing rule (Section 3). The neutral members 
rejected the demand of the carriers for unrestricted discre- 
tion in determining the size of crews saying that: 


“The employees involved, however, are entitled to 
more protection than is afforded by these assurances 
of good-faith. They have a legitimate interest in 


workload and in safety, and this interest must be 
given due consideration under the Joint Resolution. 
For this reason alone it is doubtful if a ruling favoring 
the carriers would constitute adequate compliance with 
the statute creating this Board.’? (Opinion of the 
neutral members, 54 LRRM 35) 


Pursuant to the award, the parties in some instances 
entered into agreements reducing crew consists, some of 
which were for specifie terms of years and others were 
effective “until January 25, 1966’, or ‘‘for the duration 
of the award of Arbitration Board No. 282”. (JA in No. 
20152, p. 70). Other crew consist reductions were made 
by special boards of adjustment. Appellees alleged that 
a total of 7574 trainmen positions were thus eliminated 
(JA 27). The District Court held that these changes be- 
came a permanent part of the labor agreement between the 
parties. It held that: 


“... the carriers have a right to maintain the status 
that existed on the date of the termination of the 
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award. The vacancies caused by the separation of 
firemen and members of train crews pursuant to the 
award may remain unfilled....(S)teps taken under the 
award have resulted in the creation of a new status. 
The fact that the arbitration was compulsory rather 
than voluntary does not affect the problem. The award 
of the compulsory arbitration for this purpose must be 
regarded as taking the place of an agreement within 
the meaning of the Railway Labor Act. 'The Act should 
receive a liberal construction. The parties have ar- 
rived at a new plateau as a result of the proceedings 
under the award.”’ (JA 50, 171-172) 


Judgement to the same effect was entered in the actions 
brought by the carriers against the other organizations, 
now before this Court. 

In reaching this conclusion, we submit that the District 
Court misconstrued the intent of the President, the Con- 
gress and of the Arbitration Board, and ignored the con- 
struction placed upon the law by the Supreme Court. 


(a) The President. 


President Kennedy, after the exhaustion of efforts of 
the National Mediation Board, the Presidential Railroad 
Commission, Emergency Board No. 154 and the Labor- 
Management Policy Subcommittee, to mediate the con- 
troversy, transmitted a message and a draft bill to the 
Congress on July 22, 1963 (Senate hearings, pp. 4-35). 
His Subcommittee on Labor-Management Policy had re- 
ported that: 


“‘The Seeretary of Labor on July 5 suggested that 
the parties accept the recommendations of the Emer- 
gency Board, qualified by specific conditions, as a 
basis for the establishment of a general rule to be in 
effect for 2 years. During this 2-year period, a joint 
board (with neutrals to be added if necessary) would 
study the issue and the developing experience and 
make binding recommendations for ultimate disposi- 
tion. This recommendation was accepted by the car- 
riers but because it included a terminal arbitration 
clause the brotherhoods rejected it.’? (Senate hear- 
ings p. 17). 
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The President’s proposed legislation followed the sug- 
gestion of the Subcommittee, to the extent that the parties 
had agreed. In his message the President said: 


“Compulsory arbitration of this dispute by a spe- 
cial or congressional panel has been rejected as in- 
consistent with the principle that solutions reached 
through free collective bargaining should always be 
permitted and preferred. ... Our objective instead was 
to find a solution which — . . . Encourages the parties 
to achieve their own solutions through collective bar- 
gaining; .. . Provides for an interim remedy while 
awaiting the results of further bargaining by the 
parties. ... 

I recommend, therefore, that—for a 2-year period 
during which both the parties and the public can bet- 
ter inform themselves on this problem and alternative 
approaches—interim work rules changes proposed by 
either party to which both parties cannot agree should 
be submitted for approval, disapproval or modification 
to the Interstate Commerce Commission. . . . 


I stress the fact that, unlike compulsory arbitration, 
these procedures would provide only interim changes 


and only for those situations and for such length of 
time as the parties are unable to agree by collective 
bargaining. (Senate hearings, pp. 8-10) 


(b) The House and Senate Committees. 


The President’s proposal was presented to the Ilouse 
and Senate Commerce Committees by Seeretary of La- 
bor Wirtz, Chairman Walrath of the Interstate Com- 
merce Commission, and Acting Secretary of Commerce 
Roosevelt. Their statements, and the comments of the com- 
mittee members, leave no doubt that the intention of all 
was that the crew consist rules to be established were to 
be limited to a 2-year period of effectiveness. This was 
emphasized repeatedly. Before the House Committee, the 
Secretary of Labor said: 


“We requested that there be an extension of this 
time and that was granted. On July 5, as Seeretary 
of Labor, I made a recommendation to the parties with 
respect to the two key issues in the dispute or those 
which had received the most attention of the parties. 
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They are the firemen issue and the so-called crew con- 
sist issue, which involves the managing of the crews 
as far as the train crews are concerned. 

“That recommendation was accepted by the car- 
riers. It was rejected by the brotherhoods so far as 
it involved the references of certain disputed issues 
to arbitration and the effect again was of rejection— 
net rejection—by the brotherhoods, but it is proper to 
make it clear that was with respect to the final and 
binding provisions in that recommendation. There is 
one element of that recommendation which becomes 
important to the later stages of the development of 
this case. 

“That recommendation was that these matters be 
settled for a 2-year period, with the parties then 
during this 2-year period to set up a joint board which 
would consider ways of working out the problem for 
the future. 

“This element of the recommendation was accepted 
by both parties. The brotherhoods rejected that part of 
the recommendation which provided that at the end 
of the 2-year period recommendations should be made 
by a board which would include neutrals which recom- 


mendations would be final and binding.” (House Hear- 
ings, p. 35). 


“Mr. Springer. We will say finally you get an 
order affirming this by the US. Supreme Court 2 
years from now, we w ill say, it is then operative for 
2 years, is that ri ght? 

“Secretary Wirtz. That would be correct. 

“Mr. Springer. Now at the end of 2 years, where 
are you? 

“Seeretary Wirtz. I don’t know what you mean 
where are we? 

‘“‘Mr. Springer. At the end of the 2-year period 
for which the order is entered where are you then on 
the same rule? 

“Secretary Wirtz. The interim rule would at that 
oo. no longer be effective.’? (House Hearings, 
p. 55 


° * * * * 


“Mr. Rogers of Texas. With regard to the 2-year 
situation that is involved here, I understand that re- 
gardless of the judicial review or request for judicial 
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review that whatever decision is made by the Inter- 
state Commerce Commission, that decision goes into 
effect and stays in effect until either the parties reach 
an agreement by collective bargaining or the 2-year 
period expires? 

“Secretary Wirtz. That is right.’’ (House Hear- 
ings, p. 59) 

* * * * * 


“Mr. Glenn. On page 6 of the bill down at the 
bottom of the page, it mentions that the President can 
extend his recommendation to the Congress for an 
extension of a resolution after the end of the 2-year 
period. 

‘‘Seeretary Wirtz. That is correct. 

“Mr. Glenn. So, in effect, we are then working 
under the interim rules and they could be extended 
by another resolution, could they not? 

“Secretary Wirtz. There would be that possibility. 

‘‘Mr. Glenn. If we have that possibility then it is 
possible that this could continue indefinitely as a way 
of life so that these interim rules could, in effect, be 
permanent rules, is that not so? 

“Seeretary Wirtz. As a matter of logic or as a 
matter of practical prospect. As a matter of logic; 
yes, sir.’? (House Hearings, p. 64) 


Chairman Walrath of the Interstate Commerce Com- 
mission also emphasized that the interim rule changes 
would not be permanent, and explained that they should 
not be, because of everchanging conditions in the industry: 


“Mr. Broyhill. I feel that the public in general 
would like to see the work rules issue settled once and 
for all. Do you feel that this whole procedure that 
has been presented to us and the action that we 
are about to take would resolve the work rules issue 
once and for all? 

‘Mr. Walrath. No, sir. I would think work rules 
are an ever-changing situation. I doubt we will ever 
have a final solution because conditions change all the 
time. I take it it is just what this resolution says, we 
would settle them only for an interim period and then 
encourage the parties to continue to negotiate to arrive 
at their own agreement. Thev may agree 6 months or 
2 months from now on a settlement, and conditions 
would change so that they themselves would want to 
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change them 2 months or 6 months or a year later. I 
don’t believe we will ever have a final decision, which 
I think lends itself to the preservation of collective 
bargaining as the real answer.’’ (House Hearings, 
p. 605). 


Acting Scerectary of Commerce Roosevelt made the same 
point: 


“There is no assurance, I might add, that at the end 
of this 2-year period that the strike might not then 
oceur. 

““Mr. Cunningham. I was going to ask you about 
that, Mr. Seeretary. Conceivably, under this resolu- 
tion the 2 years could go by and one party or the 
other may propose a work rule change, and the ICC 
would approve it. However, after 2 years—somebody 
argued it might be 4 years because of litigation— 
however, we will say after 2 years are up, the aggrieved 
party will still then have the right to strike or a lock- 
out in case of management. So, we are really right 
back where we started. We hope that won’t happen. 

“Mr. Roosevelt. We hope it won’t happen, but 
there is no question but that at the end of this period 
provided in this joint resolution, it is possible that we 
might be back where we are today. 

“Mr. Cunningham. At the present time, if there 
is a dispute between labor and management in the 
railroad industry, say there is a strike, the only way 
to resolve it is to just knock heads together and try to 
resolve the difference. There is no recourse to the 
courts, no strike-breaking provisions are available 
through the courts. Under the President’s proposal, 
there is. It allows for injunctive procedures so that, 
for example, if management proposes a change in 
work rules and the ICC approves, and they are in 
effect for 2 years and the brotherhoods, as I say, don’t 
approve—they ‘are mad about it—they may strike. If 
they do, they can be enjoined, and this is a new concept 
in labor relations so far as this industry is concerned. 
Is not that true? It suspends the Norris-LaGuardia 
Act? 

‘“‘Mr. Roosevelt. It would be a temporary interim 
rule and at the end of the 2 years the brotherhoods 
would then have the right to strike if the Congress 
did not take further action at that time.’’ (House 
Hearings, p. 982). 
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This was also the understanding of the Railroad spokes- 
men. Mr. Daniel P. Loomis, President of the Association 
of American Railroads, said: 


“The Association of American Railroads at a spe- 
cial meeting of its board of directors on Tuesday 
of this week considered the President’s message and 
the joint resolution proposed by the President and 
unanimously voted to support the President’s message 
and the joint resolution. (House Hearings, p. 172). 


* * * * * 


“Mr. Springer. Are you as optimistic as the Sec- 
retary was yesterday that this matter ean be settled 
within a short time: 

“Mr. Loomis. I don’t know that I am quite as opti- 
mistic as you state the Sceretary’s position. I do 
believe that a 2-vear test should shed a great deal of 
light on the proper solution of these problems, and 
that it should lead to a settlement on a permanent 
basis before the end of the 2 years.’’ (House Hear- 
ings, p. 174). 

* * * * * 

“Mr. Nelsen. On another question, the ICC will 
review the items in dispute, as I understand it, and 
their decision is binding for 2 years. 

“Mr. Loomis. That is my understanding. 

“Mr. Nelsen. The railroads have no way of assum- 
ing that the ICC will approve the work rules of the 
Presidential Commission: 

“Mr. Loomis. That is right. 

“Mr. Nelsen. If they do not approve the work 
rules you have now no way of knowing at this point 
whether or not there will be any solution to the prob- 


lem.”’ uae? ; 
“Mr. Loomis. That is right.” (House Hearings, 


p. 551). 


And Mr. James E. Wolfe, Chairman of the National 
Railway Labor Conference, said: 


“Mr. Wolfe. For that period stated in the resolu- 
tion the interim rules would be binding upon both 
parties.’’ 

* * * * * 

“Mr. Dingell... . Under the cireumstances we have 
now disenssed with regard to approximately 7 months 
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for review, do you feel that a 2-year period is adequate 
to the statute both insofar as the duration and time 
in which the statute would be in effect, and also inso- 
far as the orders of the ICC with regard to work 
rules would be in effect? 

““Mr. Wolfe. A delay of 7 months added to the 4 
months or 120 days would certainly not be a good or 
sound situation. I don’t think there is any question 
about that. But as I understand it, and I am not a 
lawyer, a stay of the application of the interim rule 
would be discretionary with the court. Am I right 
about that? 

“Mr. Loomis. Yes. 

“Mr. Dingell. I am sure that is so. My question 
goes to the duration of the statute which is 2 years and 
also the rules which would be issued by the ICC with 
regard to crew consist and things of this sort. It is 
the 2-year period that I would like particularly to 
direct your attention to. 

“Mr. Wolfe. I believe that we consider that interim 
proposition is such as this, that 2 years is about as 
far as we should go.’’ (House Hearings, p. 555). 


The testimony on behalf of the railroad labor organiza- 


tions disclosed that they had reservations to the legisla- 
tion, based on the fear that the carriers would press for 
rules changes before the Interstate Commerce Commission, 
obtain them, and would then have no incentive to bargain 
over the issue. The Administratése answer was that the 
carriers would have every reason to bargain because the 
interim rules would only be effective for two years. (Senate 
Hearings, 49-51). 

The above explanations with respect to the purpose and 
effect of the bill was repeated before the Senate Com- 
mittee. See Senate Hearings, pages 49-51, 54, 62-63, 364, 
370-371, 375, 414-415, 427. 


(c) The Committee Reports and the floor debates. 


The Senate Committee issued Senate Report No. 459, 
recommending approval of the President’s bill with one 
amendment to provide that the 2-year crew consist rules 
would be established by a special Board of Arbitration, 
rather than by the Interstate Commerce Commission. But 
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the provision that they would remain in effect for only 
two-years remained. On this subject the Senate committee 
said: 


“Under the terms of the resolution, the arbitration 
award would be binding for no more than 2 years, 
unless the parties mutually agree to a different period. 
The committee has imposed this limitation in harmony 
with the President’s recommendation, in order to 
closely limit the scope and impact of the resolution.’’ 
(U. S. Code Congressional and Administrative News, 
1963, p. 1406) 


The House bill was reported orally to the floor. Repre- 
sentative Smith, floor manager of the bill, called it up for 
debate on August 28, 1963. He said: 


“... these major issues which are to be submitted 
to compulsory arbitration will not produce a perma- 
nent settlement even of those issues, because this joint 
resolution provides that this arbitration award is for 
a period of 2 years after the effective date of the 
award. At the end of that 2 years, the whole contro- 


versy may flare up again and we may have to deal 
with it another time... I am not so sure what is going 
to happen. But that is substantially what the resolu- 
tion provides.” (109 Cong. Ree. 16120). 


Chairman Harris of the House Commerce Committee 
described the development of the President’s bill to the 
form finally presented for enactment, in these words: 


“The (President’s) message contained a draft bill, 
which I introduced that day, and which was House 
Joint Resolution 565. Under this joint resolution, the 
Interstate Commerce Commission would have been 
authorized to issue interim rules binding for a 2-year 
period on matters in dispute between the parties af- 
fecting the manning of engines and train crews ... 

“The committee held hearings on House Joint 
Resolution 565, the President’s proposal, on July 24, 
25, 26, 29 and 31 and on August 1 and 2 of this year... 

“In the meantime, it was decided, because of the 
rules of the House and of the other body, and because 
of prior experiences, that it would be advisable to 
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permit the other body to act first. That was under- 
stood by the leadership on this side and the leadership 
on the other side. 

“Consequently, we waited for the other body to act. 
Last week the Senate Commerce Committee met and 
reported a bill which was a substitute for the bill sug- 
gested by the President. The President had said that 
the ICC should undertake to settle the dispute in ac- 
cordance with the procedures of Section 5 of the Inter- 
state Commerce Act, and then there were other pro- 
visions. The employee representatives were unalter- 
ably opposed to the Interstate Commerce Commission 
having authority or jurisdiction to consider and settle 
the dispute. They raised objections to the point that 
it became necessary to proceed with some other course. 
So the Committee on the other side of the Capitol 
amended the resolution to provide for a board of arbi- 
trators to be composed of two members from manage- 
ment, two members from the railroad employee organ- 
izations and the four of them agree on three members 
to be known as the public members... 

“Through the cooperation of the Senate Committee 
TI was furnished a copy of the text of their proposed 
language in sufficient time to be able to introduce it in 
the House as House Joint Resolution 665. 

“On Monday of this week, August 26, the Committee 
on Interstate and Foreign Commerce met in executive 
session and considered House Joint Resolution 665, 
and after several amendments had been agreed to, 
reported the resolution to the House unanimonsly .. . 

“ . . the committee felt that we should have confi- 
dence in both sides to carry out what they themselves 
said they could carry out under the regular processes 
of collective hargaining. Tt is for that reason we put 
a terminal date on the resolution of 150 davs. which 
bv amendment on the other side was extended to 180 
days. I pronose to offer that amendment when we 
consider the hill under the 5 minute rule. 

“So we have heen trving to take a course that wonld 
bring these issues to final resolution where thev could 
he settled. The resolution provides that on the tivo 
maior issues. the order of the arbitration board would 
he in force for a neriod of two uears, Then the issues 
qo hack under the regular established procedures of 
collective bargaining. 

“Why did we do that? Because we have train crews 
all over the ecountry—passenger trains, freight trains, 
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freight yards, short lines, main lines—all of these 
various services which require negotiations as to what 
is needed insofar as adequacy of service and safety of 
service and burden of work. Many other questions 
need to be negotiated through collective bargaining 
by agreement on a local level. In other words, services 
in some places may require a crew that is different 
from the crew that would be necessary in other places. 
Therefore, we felt that a problem as intricate as this 
should be put back under the usual and regular proc- 
esses for it to work, and I have confidence that it will”. 
(109 Cong. Ree. 16126-16128, emphasis added.) 


And Mr. Springer of the Commerce Committee, added: 


“The arbitration award is to be in effect for the 
period to be determined by the arbitration board, but 
that period cannot exceed 2 years from the date that 
the award takes effect. The award can be in effect 
for a different period if the two parties agree thereto.” 
(109 Cong. Ree. 16132). 


The House then passed H.J. Res. 102, the President’s 
bill, with amendments to conform with Senate changes. 


(109 Cong. Ree. 16144). 


(d) The Supreme Court. 


The Supreme Court has had recent occasion to construe 
Publie Law 88-108, in its decision in Brotherhood of Loco- 
motive Engineers v. Chicago, Rock Island & Pacific R. Co., 
382 U.S. 423 (January 31, 1966). The Court said: 


“* * * the President recommended legislation to 
provide ‘for an interim remedy while awaiting the 
results of further bargaining by the parties.’ He 
recommended that ‘for a 2-vear period during which 
both the parties and the public can better inform 
themselves on this problem . . . interim work rules 
changes proposed by either party to which both parties 
cannot agree should be submitted for approval, dis- 
approval, or modification to the Interstate Commerce 
Commission in accordance with the provisions and 
procedures of section 5 of the Interstate Commerce 
Act. . .2. President Kennedy repeatedly emphasized 
to the Congress his hope that the dispute could eventu- 
ally be settled by collective bargaining. He stated his 
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belief that advances in railroad technology had made 
it necessary to reduce the railroad labor force, but 
he insisted that the public should help bear the burden 
of this reduction in order that it not fall entirely on 
those employees who would lose their jobs. He warned 
the Congress that it was highly necessary ‘for workers 
to enjoy reasonable protection against the harsh ef- 
fects of too sudden change.’ In his message the 
President expressed no desire to have them pass a 
law that would finally and completely dispose of the 
problem of the number of men who should man the 
crew of a train, but in fact he warned the Congress 
that ‘it would be wholly inappropriate to make general 
and permanent changes in our labor relations statutes 
on this basis’ and that any ‘Revolutionary changes 
even for the better carry a high price in disruption 

. (that) might exceed te value of the improve- 
ments.’”... 

“Congress enacted the bill proposed by the Presi- 
dent with one significant change. He had recom- 
mended that a binding determination of the issues not 
resolved by collective bargaining be made by the Inter- 
state Commerce Commission. ... Subsequent to this 
both the House and Senate Committees dropped a 
section of the proposed bill that would have vested 
power in the Commission to make binding settlements. 
Instead of that section the Act passed by Congress 
provided for establishment of an arbitration board 
to consist of seven members, two appointed by the 
railroads, two by the unions and three to be appointed 
bv the President should the four members named by 
the railroads and unions fail to agree among them- 
selves on an additional three. The arbitration hoard 
was given power to resolve the dispute over the firemen 
and full-crew questions. Their award was to be a com- 
plete and final disposition of these issnes for a period 
not exceeding two years from the date the awards 
would take effect. ... Congress wanted to do as little 
as possible in solving the dispute which was before 
Ate. ee 


We submit that this history makes clear beyond contro- 
versv that the special procedures and guidelines of the 
award, in the language of Chairman Harris, “would be 
in force for a period of 2 years. Then the issues go back 
under the regular established procedures of collective 
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bargaining” or, as Secretary Wirtz said, “the interim rule 
would at that point no longer be effective.” 

The District Court declined to consider any of this. With 
respect to the legislative history, the District Judge said: 


“THE COURT: You know, if I may interrupt you, 
I think there is a general tendency, in dealing with 
interpretation of statutes, to carry so-called legislative 
history too far and attach to some parts of it too much 
importance. The legislative history insofar as it is 
disclosed in committee reports is significant because 
they are authoritative. Insofar as a set speech by 
either the chairman of the committee or some other 
member in charge of the bill, that would be next in 
importance. But things said on the floor, in the give 
and take of question and answer, I don’t think are too 
significant because frequently, as it is only human 
nature, an answer may be given hurriedly. So, too, 
statements made at hearings I think have the least 
importance at all. ... You may proceed in your own 
way, but T think in fairness to you T ought to say that 
I am never impressed by statements made at hearings, 
especially when in the course of its passage significant 
or vital changes are made in the measure. ... T want 
to say again that I think we pay too much attention 
to casual legislative history.” 


And with respect to the Supreme Court’s interpretation of 
the Act the District Judge said: 


“THE COURT: Morcover, what the Supreme Court 
rules is binding on me, but its summary of a history 
is not, if T disagree with the summary of the history. 
... Tam not going to spend too much time on that. 
Proceed in vour own way.” (Tr. February 24, 1966, 
pp. 19,22,23,24) 


The District Court’s conclusion that, despite the above, 
the 2-year interim rules became a permanent part of the 
labor agreements between the parties, was based on two 
considerations. First, the carriers said that 18,000 firemen 
positions and 7,574 trainmen positions had been eliminated 
under the award and that they should not be compelled 
to bear the burden of filling these vacancies (JA 20, 27-28). 
The District Court agreed that “. . . it would seem un- 
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reasonable to construe the Act of Congress and the award 
made pursuant to it, as requiring restoration of these 
positions and a re-hiring of thousands of employees.” 
(JA 48). The carriers’ allegation was contained only in 
an ex-parte affidavit submitted in support of plaintiff’s 
application for a temporary restraining order, and no 
proof was ever offered during the subsequent hearings to 
support this allegation. Further, the allegation only re- 
ferred to positions authorized for elimination when the 
present incumbents shall die or retire; no evidence was 
introdueed to show how many positions had actually been 
eliminated. In view of the recency of the decisions made 
by special boards of adjustment, common sense would 
indicate that few, if any, positions have actually been 
eliminated Certainly, in most instances the incumbents 
remain on duty, in their usual positions. Finally, even if 
a contrary holding would require the carriers to reinstate 
any substantial number of eliminated positions, the Dis- 
trict Judge had no authority to disregard the clear intent 
of Congress, and to rewrite the legislation in a form which 
he would have preferred. 

Second, the District Court had the misconception that 
the Award gave to existing firemen and trainmen a guar- 
antee of “permanent tenure for the period of their working 
lives . . .” which should not be “wiped out” (JA 46-50). 
This, we suggest, was error. The Award provided that an 
affected trainman 


“[S]hall retain his rights to and obligations to pro- 
tect road and yard service assignments (including all 
assignments in miscellaneous and unclassified road 
services and all assignments in transfer, belt line, and 
miscellaneous yard services) for which he is qualified, 
as provided by rules in effect on the day preceding the 
day this Award becomes effective, to the extent that 
such positions are available to him in his seniority 
district, unless and until retired, discharged for cause, 
or otherwise removed from the earrier’s active work- 
ing lists of road trainmen and yard brakemen or 
helpers by natural attrition; provided, that no such 
“protected employee’? shall have any right to jobs 
or positions that the carrier may discontinue pursu- 
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ant to the provisions of this Award if other employ- 
ment in any such classes of service for which such 
employee is qualified, is available to him in his seniority 
district.’’ (JA 198). 


This does not quarantee permanent employment. It retains 
an employee’s seniority rights as they existed prior to 
promulgation of the Award. But it did not give such em- 
ployees greater seniority rights than they previously had. 
Further, this circumstance, even if true, would not authorize 
the District Court to rewrite an act of Congress. 

We submit that it is clear that the President and the 
Congress clearly intended the interim 2-year rules to con- 
stitute a guide, which would point the way to voluntary 
permanent agreements between the parties. The carriers, 
instead, chose deliberately to frustrate these intentions. 
They pressed for awards from the special boards, and 
then clung to them, refusing all efforts of the organizations 
to reach permanent solutions. They have stipulated that, 
although the appellant served notices seeking permanent 
crews consist rules, they refused to discuss the subject 
(JA 78-79, 82-159). They similarly refused to negotiate 
with the other organizations (JA 54-74, JA in No. 20152, 
112-114). The carriers’ intransigeance having resulted in 
expiration of the interim rules without permanent agree- 
ment, they now seek to thrust the consequences of this 
on the labor organizations. The District Court erred in 
putting its seal of approval on this scheme. 


II 


IN THE ALTERNATIVE, IF THE RULES CREATED BY THE AWARD 
SURVIVED ITS TERMINATION AND BECAME PERMANENT 
RULES BETWEEN THE PARTIES, ALL OF THE RULES SUR- 
VIVED. 


As stated above, prior to 1959, crew consist rules were 
in some instances established by formal system-wide agree- 
ments, but generally were the product of either local, in- 
formal agreements, or custom and practice. Arbitration 
Board No. 282, in its award, ruled that all of these ‘‘whether 
established by agreement, interpretation or practice’? must 
remain unchanged, except in branch lines or “road service 
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where existing rule, practice, or interpretation now re- 
quires the employment of more or less than 2 trainmen,”’ 
(JA 194). As the neutral members stated in their opinion: 


It is unnecessary to deseribe in detail the changes in 
positions of the respective parties as bargaining con- 
tinued during the summer months. During the summer 
months both parties had accepted the general ap- 
proaches recommended by the Emergency Board, and, 
by August 2, 1963, were bargaining within the follow- 
ing framework of an agreement: (1) the remanding 
of the crew consist issue to the local properties for 
negotiations; (2) the adoption of a provisional rule 
pending agreement at the local level; (3) acceptance 
of the principle that the rule would provide an op- 
portunity for review of, and possible changes in, the 
consist of crews in some classes of service, and would 
foreclose review and change in other classes of serv- 
ice... . Tentative agreement was reached on substan- 
tive matters to be included in a final settlement. It was 
agreed that all situations other than those involving 
a crew consist of one conductor (foreman) and two 
brakemen (helpers) would be reviewable. So-called 
‘‘one-and-two’’ situations would remain unchanged. 
Thus, the organizations could seck changes on the 
basis of alleged undermanning if the present rule 
or practice called for only one brakeman or helper. 
The carrier, for example, could seck change on the 
basis of alleged overmanning if the present rule or 
practice called for three or more brakemen or 
helpers ... (54 LRRM 36). 


Thus, what had been custom and practice became a rule 
between the parties, not subject to change or review. By 
this ruling, the Board disposed of the largest portion of 
the crew consist dispute, for the so-called ‘‘onc-and-two”’ 
situation had been the general rule: the use of three or 
more brakemen was unusual. (Report of the Presidential 
Railroad Commission, 1962, pp. 54, 240). Although the 
appellee carriers alleged in the Court below that a total of 
7574 brakemen positions were eliminated under the award, 
by agreements or rulings of Special Boards of Adjust- 
ments which reduced crews on specific runs to one-and-two, 
there were a total of more than 122,000 trainmen involved 
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in the dispute. (Report of the Presidential Railroad Com- 
mission, p. 27). 

The District Court initially held that the award became 
a permanent part of the collective bargaining agreements 
between the parties. It said: 

The Court is further of the opinion that the steps 
taken under the award have resulted in the creation 
of a new status. The fact that the arbitration was 
compulsory rather than voluntary does not affect 
the problem. The award of the compulsory arbitra- 
tion for this purpose must be regarded as taking the 
place of an agreement within the meaning of the 
Railway Labor Act. (JA 50) 


But the Court’s final decree adjudicated only that the 
awards of Special Boards of Adjustment, and agreements 
entered into under the award, created a new status which 
must be maintained. (JA 171-172). The final deeree below 
was silent as to the survival of the award itself. Thus, 
the decree covers only a small portion of the rules estab- 
lished by the Board. It covers only the few, unusual situa- 
tions in which a Special Board of Adjustment reduced 
previous crew consists of one-and-three or more to one-and- 
two. The deerce does not cover the main holding of the 
award, which froze all previous one-and-two situations, 
without change. In short, it adjudicates that those por- 
tions of the award which were favorable to the carriers 
survived, and is silent as to those portions of the award 
which were favorable to the labor organizations. 

This was also the judgment of the Court below in the 
companion case involving the brakemen and switchmen. 
(JA in No. 20152, pp. 176-177). 

The decisions of Special Boards of Adjustment redue- 
ing previous crews of a conductor and three or more 
brakemen to a ‘‘one-and-two”’ crew, and the decision of 
the Court below that the erew consist so established con- 
tinues in force and that the rules in force prior to the 
effective date of the award are not reinstated was, of 
course, favorable to the carriers. On the other hand, the 
principal award, which ruled that no change might be 
made in crews of ‘“‘one-and-two”’, was favorable to the 
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labor organizations. In many instances these crews had 
not been established by formal agreement, but by custom 
and practice, and the carriers had always taken the posi- 
tion that this crew consist was not required by any agree- 
ment between the parties, but was subject to change at 
the unilateral discretion of management. All of these 
situations, whether established by agreement or only by 
practice, were frozen by Arbitration Board No. 282, and 
were expressly declared to be not subject to change. We 
suggest that it is inconceivable that those portions of the 
award which were favorable to the carriers survived, but 
that those portions which were favorable to the labor 
organizations did not. If the award survived as a perma- 
nent part of the collective bargaining agreements of the 
parties, all of it survived. Should this Court be of the 
opinion, in accord with the Court below, that the award 
of Arbitration Board No. 282 survived its effective date, 
and became a part of the collective bargaining agreements 
of the parties, it should make clear that not only did the 
awards of Special Boards of Adjustment, reducing crew 
consists, survive, but also that that portion of the award 
which established a rule as to all pre-existing one-and-two 
crew consists also survived, and that the continued main- 
tenance of such crew consist is required, as between all 
carriers and labor organizations who were parties to the 
award, until lawfully changed by appropriate procedures 
under the Railway Labor Act. 


Til 


THE DISTRICT COURT ERRED IN RULING THAT NOTICES UNDER 
SECTION 6 OF THE RAILWAY LABOR ACT, SERVED BY 
APPELLANT ON APPELLEES, DURING THE PERIOD OF 
EFFECTIVENESS OF THE AWARD OF ARBITRATION BOARD 
NO. 282, TO ESTABLISH CREW CONSIST AGREEMENTS, WERE 
PREMATURE AND INEFFECTIVE, THAT THE APPELLEES 
HAD NO DUTY TO NEGOTIATE CONCERNING THEM, AND 
THAT APPELLANT COULD NOT LAWFULLY INVOKE THE 
SERVICES OF THE NATIONAL MEDIATION BOARD. 


On or about March 23, 1965, the appellant served on 
most of the appellee carriers, under Section 6 of the Rail- 
way Labor Act, notices to establish an agreement provid- 
ing that a minimum train crew shall consist of not less 
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than one conductor and two brakemen (JA 76). The rule 
so proposed conformed to the standard adopted by Arbitra- 
tion Board No. 282. It was proposed because, traditionally, 
crew consist had been established by informal local agree- 
ments, customs or practices, and no system-wide written 
contract had been necessary until the issue was raised by 
service of the carriers notices of November 2, 1959, pro- 
posing that the subject of crew consist be remitted to the 
unrestricted discretion of railroad management. The 
carriers’ response to these notices was to deny that the 
question was open for negotiation during the 2-year period 
of effectiveness of the award of Arbitration Board No. 282 
(JA 78, 83-86). 

Although the carriers conferred with appellant on the 
properties, pursuant to Section 6 of the Railway Labor 
Act, they maintained their position that they were not 
required to negotiate, and declined to enter into an agree- 
ment. In five instances appellant invoked the services of 
the National Mediation Board, after the failure of con- 
ferences on the premises. In some instances the carriers 
continued to maintain to the Mediation Board that the 
dispute was not subject to mediation during the 2-year 
period of effectiveness of the award, and in all five instances 
the Mediation Board assumed jurisdiction, over these ob- 
jections (JA 78). 

The District Court upheld the position of the carriers, 
holding that they had no obligation to negotiate with 
appellant during the 2-year period of the award, that the 
negotiations which were held were ineffective, and that the 
appellant’s invocation of the serviees of the National 
Mediation Board was improper (JA 163-167, 172-173). 
We submit that the decision of the Court below was error, 
for the following reasons: 


1. Negotiations between the parties was required by 
the Railway Labor Act, Public Law 88-108, and the award 
of Arbitration Board No. 282. Sections 5 and 6 of the 
Railway Labor Act require parties to meet and negotiate 
on the properties within 30 days after serviee of 2 See- 
tion 6 notice, and authorize either party to invoke the 
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services of the National Mediation Board, if the dispute 
is not adjusted in conference. In Virginian Ry. Co. v. Sys- 
tem Federation No. 40, 300 U.S. (515 1937) the Supreme 
Court said: 


“(T]he meeting of employers and employees at the 
conference table is a powerful aid to industrial peace. 
Moreover, the resources of the Railway Labor Act 
are not exhusted if negotiation fails in the first in- 
stance to result in agreement. If disputes concern- 
ing changes in rates of pay, rules or working conditions, 
are ‘not adjusted by the parties in conference,’ either 
party may invoke the mediation services of the Media- 
tion Board, §5, First, or the parties may agree to 
seck the benefits of the arbitration provision of 


Meas 


It is, we think, not open to doubt that Congress 
intended that this requirement be mandatory upon the 
railroad employer, and that its command, in a proper 
case, be enforced by the courts.’’ 


* * * * * 


To the same effect see Elgin, J. € E. Ry. Co. v. Burley, 


325 U.S. 711 (1945); General Committee, etc. v. Missouri 
Kansas-Tezxas R. Co., 320 U.S. 323 (1948); Brotherhood 
of Railroad Trainmen v. Toledo P. & W. R. R., 321 U.S. 50 
(1948). 

The legislative history of Public Law 88-108 makes clear 
that Congress intended to avoid the crisis created by the 
exhaustion of Railway Labor Act procedures with respect 
to the notices of 1959 and 1960 by providing an additional 
2-year period in which the parties could further exercise 
their right, and duty, to negotiate for settlement of their 
crew consist disputes. 

President Kennedy, in his message to the Congress ex- 
plaining the intent of the bill, said: 


“T stress the fact that, unlike compulsory arbitra- 
tion, these procedures would provide only interim 
changes, and only for these situations and for such 
lengths of time as the parties are unable to agree by 
collective bargaining.” 
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Secretary Wirtz said to the House Committee: 


““... That 2 years has a very specific history. It 
came from the recommendation of J uly 5, when after 
considerations of the matter with representatives of 
both sides, it seemed to me that that was the period 
during which a rule could be worked out at, that point 
by agreement .. .”? (House Hearings, p. 109). 

See also, House Hearings, pp. 59-60, 81, 114, 


The representative of the carriers, Mr. Loomis, also so 
testified to the House Committee. In giving his view that 
the bill did not constitute compulsory arbitration, he said: 


“The resolution has—it last only 2 years, and 
secondly only interim orders can be entered by the 
Interstate Commerce Commission. And third, then 
it expires. It also presupposes continued negotiations, 
too, which you would not have in the case of compulsory 
arbitration. That would settle the whole matter, com- 
pulsory arbitration.’’ (House Hearings, p. 565). 


Before the Senate Committee, Secretary Wirtz again 


emphasized that 

“... what is contemplated here is a decision which 
would have controlling effect during that (2 year) 
period until they agree. No question about it.” (Sen- 
ate Hearings, p. 51). 


The Sceretary agreed with Senator Monroney’s inter- 
pretation of the bill as one of *,. temporary rules, or 
settlements that will obtain for the two-year period, subject 
to extensions by the President or by Congress, or what- 
ever happens at the end of the two-years if collective 
bargaining has not resolved the issues before that time.’’ 
(S. Hearings, p. 54). He said that: 


““. . the thought is that there eould be a rule 
worked out now, or hopefully agreement reached, to 
cover the immediate future, and during that time the 
parties will work out something in terms of the longer 
range disposition.’’ (S. Hearings, p. 63). 


Chairman Walrath of the Interstate Commerce (‘om- 
mission added that: 


34 


“JT would be reluctant to predict what might happen 
two years from now. If those who are supposed to be 
knowledgeable are correct, this would provide an 
atmosphere of negotiation without pressure, quite 
apart from what we did, and at any moment that they 
reach agreement on any of these issues, they would 
by that very agreement supersede anything we did.’’ 
(S. Hearings, p. 412). 


Mr. James E. Wolfe, speaking for the carriers, also 
emphasized that the purpose of the bill was to encourage 
negotiation by the parties. He said: 


‘*As I understand the resolution, it imposes a duty 
upon the parties to attempt to settle their differences. 
But at the same time it is designed to protect the 
public interest as a result of the establishment of these 
interim rules for a period of two years or less, while 
the parties undertake, through collective bargaining, 
to bring about a more permanent solution to their 
problems.’’ (S. Hearings, p. 375). 


‘“‘Senator Monroney. As I understand the bill, 120 
days after this has been voluntarily taken to the ICC 
under this resolution, the work rules then could be 
changed as the ICC finds them. They could approve 
what has been suggested by these various Commis- 
sions or they could modify them. And once they are 
set, the workers will then work under those rules as 
decided by the ICC unless through your collective bar- 
gaining both parties agree to change them to some 
other status. 

Mr. Wolfe. Yes sir. That is my understanding. 

Senator Monroney. So the change, the possibility — 

Mr. Wolfe. For 2 years. 

Senator Monroney. For 2 years only? 

Mr. Wolfe. Yes sir. 

Senator Monroney. Then they expire? 

Mr. Wolfe. Yes sir. 

Senator Monroney. You would still be willing as 
carriers to sit down and honestly bargain collectively 
for modification, even though it might lessen ‘the 
severity of the impact on the railway workers? 

Mr. Wolfe. I think I shall answer that question this 
way: We are certainly willing to bargain collectively. 
That doesn’t necessarily mean that either side has 
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to make unjustified sacrifices. But they both must meet 
and be willing to bargain in a true collective way if 
we are ever going to settle anything.’’? (Senate hear- 
ings p. 364). 


* ae * * 


Senator Hartke. Then let me ask you: Are you con- 
vineed then, that this does preserve, as you indicated 
I think in your statement, that this is not a departure 
from collective bargaining? 

Mr. Wolfe. Yes, Iam convinced of that. 

Senator Hartke. Isn’t the action which would be 
taken here going to be final? 

Mr. Wolfe. For a period of 2 years. 

Senator Hartke. Where does it say that it won’t 
be final after that? 

Mr. Wolfe. Section 4. 

Senator Hartke. There it says: ‘It shall remain 
operative until the parties reach agreement.’ That is 
part of it; right? 

Mr. Wolfe. Right.” (Senate hearings p. 370-371). 


As the above excerpts show, it was the intention of the 


President, and the Congress, that the purpose of the legis- 
lation was to provide a further two-year period for negotia- 
tions by the partics. This was also the understanding of 
the appellee carriers; indeed, they committed themselves 
to negotiate with the labor organizations for permanent 
resolutions of the erew consist controversy. But their 
position below, which was sustained by the District Court, 
was that they had the right, but no duty, to negotiate 
agreements, and had the right to seck reductions from a 
special board of adjustment, but that all of this was at 
their option—a position apparently based upon the belief 
that Public Law 88-108 was enacted solely for the carriers’ 
benefit. 

The award of Arbitration Board No. 282 provides further 
evidence that the parties were required to negotiate further 
for the establishment of crew consist agreements. By See- 
tion III of the award, the Board directed that 

“‘The issue of crew consist (other than engine serv- 


ice) shall be remanded to the local properties for 
negotiation. Pending the consummation of local agree- 
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ments disposing of the issue ... no change shall be 
made in the scope or application of rules in effect 
immediately prior to the effective date of this Award 

- except by agreement, or pursuant to the pro- 
visions of this Award.’’ (JA 194). 


And, the opinion of the neutral members added’”’... 
Emergency Board No. 154 . . . concluded, as we have from 
the evidence before us, that crew consist was essentially a 
local problem, best handled by local negotiations.’? 54 
LRRM 36. 

Arbitration Board No. 282 took three steps to solve 
the crew consist dispute. It “froze”? for what it thought 
would be a two-year period, all crews of a conductor and 
two brakemen; it retained jurisdiction to alter crews of 
more or less than two brakemen; and it directed the 
parties to return to their local properties and negotiate 
permanent agreements in accord with its decision. This is 
precisely what appellant did. On all roads where it had no 
system-wide agreement, it proposed to establish one, 
in accord with the Board’s standard. But the Court below 
held that it was barred by the law and the award from 
doing so. The effect of this would be to nullify the intent 
and the directives of both the Congress and the Board and 
to create a ‘‘no-man’s land’’ in which no remedy existed, 
for a two-year period, for resolution of the crew consist 
dispute. 


2. In any event, as was stipulated below, although the 
carriers asserted no obligation to confer with the appellant, 
the fact is that all of them did so. (JA 78-79). The Dis- 
trict Court held that 


“«.,. this is not a conference of tthe type required by 
the Railway Labor Act. Conferences required by the 
Act must involve negotiations concerning the merits 
of the dispute. ... That requirement is not fulfilled 
by a meeting at which one side denies the obligation 
to negotiate. . . . The Court further holds that the 
meetings held at which one side declined to negotiate 
the merits of the dispute because it was under no 
obligation to do so, is not sufficient compliance with 
the Act.’’ (JA 164-165, 173). 
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As a result, the Court also held that the action of appellant 
in invoking the services of the National Mediation Board, 
under Section 5 of the Railway Labor Act after the failure 
of conferences on the properties, was improper and the 
Court reserved jurisdiction to enforce compliance with 
its judgment (JA 174). Similar rulings were made in the 
companion cases involving the Trainmen and the Firemen. 

The District Court cited no authority for this proposi- 
tion, and we know of none. Its effect would be to destroy 
the usefulness of the Railway Labor Act. Under that Act, 
a carrier or organization is entitled to serve a notice 
to establish or alter an agreement and, if a conference on 
the property does not resolve the dispute, it is entitled to 
invoke the services of the National Mediation Board. 
Sections 5 and 6. The Act contains no requirements that 
conferences be concluded or that discussion of all pos- 
sible issues have been exhausted. It contains no provision 
authorizing a Federal Court to intervene between the two 
steps of conference and mediation, and to determine whether 
the conferences were of sufficient depth, substance, or dur- 
ation, to permit the parties to proceed to the next step. 
Under the view of the Court below, a carrier may refuse to 
discuss all issues at conference and then, profiting from 
its own wrong, may resort to a District Court for an 
adjudication, enforeed by injunction, that the labor orga- 
nization may not proceed to the next step. By refusing to 
exhaust discussions, it may hold the organization powerless 
to progress the dispute. It would place the machinery of 
the Railway Labor Act in the exclusive control of the 
carriers for, until they had consented to discuss all issues 
to their satisfaction, the organization would remain at 
their merey. Surely, such a construction would destroy 
the Railway Labor Act as a useful tool in the adjustment 
of railway labor disputes. 


3. The Court was without jurisdiction to adjudicate a 
controversy pending before the National Mediation Board. 
It was stipulated below that, in five instances, the appel- 
lant had invoked the services of the National Mediation 
Board, as provided in Section 5 of the Railway Labor Act, 
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following the failure of negotiations between the parties 
(JA 79, 87-101, 102-118, 119-132, 133-144, 145-159). In some 
instanees the carrier contested the assumption of juris- 
diction by the Board, on the ground that the disputes were 
not subject to the procedures of the Railway Labor Act 
during the two-year period of effectiveness of the award 
(JA 124, 150-151). In all instances the carrier had con- 
ferred with the organization on the properties, had refused 
to enter into an agreement, on the ground that it had 
no obligation to confer or mediate during the two year 
period of the award (JA 76-79, 83-86) and, despite these 
contentions, in all five instances the Mediation Board as- 
sumed jurisdiction to mediate the dispute (JA 79, 87, 102, 
119, 133, 146). 

This was also the experience of the Brotherhood of 
Railroad Trainmen (see No. 20229). In one instance, in 
which the trainmen had invoked the services of the Na- 
tional Mediation Board, the earricrs cited to the Board 
the decision of the Court below, holding that conferences 
held prior to January 25, 196 were ineffective and that 
mediation could not lawfully be invoked by the organiza- 
tions (JA 62-63). Despite this, the National Mediation 
Board rendered a formal ruling, sustaining its jurisdic- 
tion to mediate (JA 64-65). Thereafter, the carriers con- 
tinued to refuse to mediate, and demanded that the Board 
yield to the decision of the Court below, to which the 
Board had not been a party. (JA 65-66). 

The Courts have made clear that the jurisdiction of the 
tribunals created by the Railway Labor Act are exclusive 
and that, by that act, Congress intended to remit railway 
labor disputes ‘‘to agencies or tribunals other than the 
courts.’? General Committee, etc., v. Southern Pacific Co. 
320 U.S. 338 (1943) ; Switchmen’s Union v. National Media- 
tion Board, 320 U.S. 297 (1943) ; General Committee ete. v. 
Missouri-Kansas-Texas R. Co., 320 U.S. 323 (1943); Order 
of Railway Conductors v. Pitney, 320 U.S. 561 (1946) ; 
Order of Railway Conductors v. Pennsylvania R. Co., 323 
U.S. 166 (1944); Slocum v. Delaware, L. & W. R. Co., 
339 U.S. 239 (1950); Order of Railway Conductors v. 
Southern Railway Co., 339 U.S. 255 (1950); Brotherhood 
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of Locomotive Engineers v. Louisville & N. R. Co., 373 
U.S. 33 (196); Union Pacific Co. v. Price, 360 US. 601 
(1959) ; Brotherhood of Ry. and S. 8. Clerks v. Association, 
ete., 380 U.S. 650 (1965); Hester v. Brotherhood of Rail- 
road Trainmen, 206 F.2d 297 (C.A. 8, 1953.) 

This Court has recently so held. International Bro. of 
Teamsters v. Bro. of Ry. and S. S. Clerks, 358 F.2d 540 
(C.A. D.C, 1966). The situation in that case was identical 
with that of the instant case. One party to a railway 
labor dispute had invoked the services of the National 
Mediation Board, and the other party had objected to 
the Board’s assumption of jurisdiction. The Board had 
upheld its jurisdiction, and, while proceeding further with 
the matter, the protesting party had filed an action for 
declaratory judgment in the Court below, against the other 
party to the dispute but not the Mediation Board, secking 
an adjudication that the Board’s assumption of jurisdic- 
tion had been improper. The District Court had dismissed 
the complaint saying: 


If this action were brought against the National Media- 
tion Board to vacate and set aside its decision, this 
Court would have no power to act, inasmuch as orders 
of the National Mediation Board of the type involved 
here are not subject to judicial review, Switchmen’s 
Union of North America v. National Mediation Board, 
320 U.S. 297, 64 S. Ct. 95, 88 L. Ed. 61. Apparently 
realizing the barrier that would confront it were it 
to bring suit against the National Mediation Board 
to seeure a direct review of its action, the plaintiff 
instituted the present action against the rival union, 
the Brotherhood of Railway and Steamship Clerks, 
to obtain a mandatory injunction directing the Brother- 
hood to withdraw the petition that it had previonsly 
filed with the National Mediation Board. What this 
action tries to do is to achieve by indirection what 
could not be done directly, namely, in ocffect to secure 
a review of the order of the National Mediation Board. 
To direct a withdrawal of the petition would he prac- 
tically to set aside the order of the National Media- 
tion Board, without even hearing counsel for the 
Board. In view of these considerations, the Court is 
of the opinion that this action docs not lie. (245 F. 
Supp. 835, 836, Holtzoff, J.). 
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This Court, affirming, said: 


The status the controversy had attained before IBT 
filed the present action in the District Court left the 
Court free to refuse to exercise its equity jurisdiction 
to determine the correctness vel non of the decision 
of the Board in litigation between the two labor organi- 
zations. That decision, including the jurisdiction of the 
Board to render it, is appropriately left to be tested, 
if at all, as a decision of the National Mediation Board 
under the Railway Labor Act. 


The District Judge below had himself, on two previous 
occasions, declined to interfere with a matter pending 
before the National Adjustment Board. Southern Pacific 
Co. v. National Mediation Board, 223 F. Supp. 951 (D.C. 
D.C., 1963); International Bro. of Teamsters, etc. v. Bro. 
of Railway and 8S. 8. Clerks, 245 F. Supp. 835 (D.C. D.C. 
1965). In the instant case the District Court recognized 
“... the general basic principle that the judiciary will 
not interfere with proceedings pending in administrative 
agencies until after the proceeding has terminated,’’ but 
nonetheless held that appellant’s invocation of the serv- 
ices of the National Mediation Board before January 25, 
1966 had been improper and ineffective. We suggest that 
the Court’s decision was in conflict with all of the au- 
thorities cited above, including his own two prior holdings 
on the subject. By doing so, he overruled decisions of the 
National Mediation Board in cases pending before it, and 
entered a judgment disposing of matters pending before 
the Board, in an action to which the Board was not a 
party. 

The evils which will inevitably arise, if the Federal 
Courts were to exercise jurisdiction to interpose them- 
selves between the two steps of conference and mediation 
and to adjudicate disputes pending before the National 
Mediation Board, are obvious. The scheme devised by 
Congress for the prompt and voluntary adjustment of 
railway labor disputes, by the aid of expert tribunals, 
would be frustrated; instead, such disputes would be liti- 
gated and adjudicated before the Federal Courts. The 
right of a party promptly to submit its dispute to the 


41 


Board would be destroyed by legal delays. The rightful 
role of the Board would be usurped and assumed by the 
Courts. Indeed, these results have already oceurred here. 
Although the Board has ruled that the Section 6 notices 
of the organizations and their invocation of mediation 
were proper (JA 64), the carriers sought and obtained 
a contrary decision from the Court below, and thereafter 
refused to meet with the Board. They informed the Board 
that its decision was ‘‘in square conflict with the District 
Court” (JA 66) and, by these tacties have succeeded in 
frustrating tthe progress of the disputes to the present 
time (JA 73). Clearly, to countenance these tactics would 
be to destroy the efficacy of the Railway Labor Act. 


IV 


THE DISTRICT COURT ERRED IN HOLDING THAT NONE OF THE 
PROVISIONS OF THE NORRIS-LA GUARDIA ACT WERE 
APPLICABLE TO THE DISPUTE BETWEEN THE PARTIES, AND 
THE PLAINTIFFS WERE ENTITLED TO DECLARATORY AND 
INJUNCTIVE RELIEF. 


In their complaint herein, the appellee carries alleged 


that the labor organizations had threatened to engage 
in a strike, after January 25, 1966, to enforce their de- 
mands for reinstatement of crew consist rules which had 
been in existence prior to the award of Arbitration Board 
No, 282 (JA 19-21) and, despite sworn denials by the 
organizations, the Court issued a temporary restraining 
order. It was issued on January 24, 1966 (JA 28) and 
remained in effect until March 29 (JA 39). Tt was later 
stipulated that the organizations had served notices under 
Section 6 of the Railway Labor Act to establish crow con- 
sist agreements, during the effective period of the award, 
and that the carriers had refused to negotiate with the 
organizations concerning them as required by Section 6 
of the Railway Labor Act, or to mediate as required by 
Section 5 (JA 78-79). 
Despite this, the District Coult held that: 


“This Court finds no basis for holding that some of 
the provisions of the Norris-La Guardia Act may be 
applicable while others may not be. This Court reaches 
the conclusion that no provision of the Norris-La 
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motive Engineers v. M-K-T R. Co., 363 U.S. 528, 531 
(1960); Brotherhood of Railroad Trainmen v. Chicago 
River and Indiana R. Co., 353 U.S. 30 (1957); Brother- 
hood of Locomotive Engineers v. Louisville & N. R. Co., 
373 U.S. 33 (1963) Flight Engineers Int. Association v. 
American Airlines, 303 F2d 5 (C. A. 5, 1962). 

But, in such instances, the Courts may act only to 
preserve the status quo while the dispute is pending before 
the Adjustment Board; they may not usurp the function 
of the Board by deciding the merits of the dispute. Brother- 
hood of Locomotive Engineers v. M-K-T R. Co., 363 U.S. 
528 (1960); Order of Railway Conductors v. Pitney, 326 
US. 561; Westchester Lodge 2186, etc. v. Railway Express 
Agency, 329 F.2d 748 (C. A. 1964). 

Further, Section 8 of the Norris-La Guardia Act pro- 
hibits even status quo relief in favor of a party which has 
itself failed or refused to exhaust the remedies provided 
by the Railway Labor Act. Brotherhood of Railroad Train- 
men v. Toledo, P. d W. R. Co., 321 U.S. 50 (1944) ; Hilbert 
v. Pennsylvania R. Co., 290 F.2d 881 (C. A. 7, 1961); 
Westchester Lodge 2186, etc. v. Railway Express Agency, 
329 F. 2d 748 (C. A. 2, 1964); Manion v. Kansas City 
Termmal Railway Co., 353 U.S. 706 (1957). 

On the other hand, ‘‘major’’ disputes under Section 6 
of the Railway Labor Act, involving proposals to make, 
amend, or eliminate an agreement, are not subject to com- 
pulsory arbitration, but to the voluntary processes of con- 
ferenee and mediation. In the case of ‘‘major’’ disputes, 
while a carrier may be enjoined to maintain the status quo 
while a dispute is pending before the Mediation Board 
(see Southern Railway Co. v. Brotherhood of Locomotive 
Firemen and Enginemen, 119 App. D.C. 91, 337 F.2d 127 
(C.A. D.C., 1964)), the Supreme Court has ruled that 
Section 4 of the Norris-La Guardia Act absolutely pro- 
hibits an injunction against a work stoppage by a labor 
organization. Order of Railroad Telegraphers v. Chicago 
and Northwestern R. Co., 362 U.S. 330 (1960). See also, 
Brotherhood of Railroad Trainmen v. Chicago River & 
Indiana R. Co., 353 U.S. 30, footnote 24; Elgin, Joliet & 
Eastern Railway Co. v. Brotherhood of Railroad Trainmen, 
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Guardia Act applies to an action or an application for 
an injunction against a strike of railroad employees 
if the defendants have failed to fulfill their obligations 
under the Railway Labor Act.’’ (JA 53). 


Section 4 of the Norris-La Guardia Act provides, in part: 


“No court of the United States shall have juris- 
diction to issue any restraining order or temporary 
or permanent injunction in any case involving or grow- 
ing out of any labor dispute to prohibit any person 
or persons participating or interested in such dispute 
(as these terms are herein defined) from doing, whether 
singly or in concert, any of the following acts: 

(a) Ceasing or refusing to perform any work or to 
remain in any relation of employment; .. .’’ (29 


U.S.C. § 104). 
And Section 8 of the Norris-La Guardia Act provides: 


No restraining order or injunctive relief shall be 
granted to any complainant who has failed to comply 
with any obligation imposed by law which is involved 
in the labor dispute in question, or who has failed to 
make every reasonable effort to settle such dispute 
either by negotiation or with the aid of any availaable 
governmental machinery of mediation or voluntary 
arbitration. (29 U.S.C. § 108). 


Minor disputes, under Section 3 of the Railway Labor 
Act, involving the interpretation of existing agreements, 
are subject to compulsory arbitration. In such cases, 
despite the Norris-La Guardia Act, the federal courts 
have asserted jurisdiction to issue an order, on behalf 
of a party who has submitted a ‘‘minor’’ dispute to the 
Adjustment Board requiring the opposing party to main- 
tain the status quo, until the Adjustment Board acts. 
... (S)uch an injunction does not fall within the prohibi- 
tion of the Norris-La Guardia Act, 29 U.S.C. § 101 e¢ seq., 
because of the superseding purpose of the Railway Labor 
Act to establish a system of compulsory arbitration for 
this type of dispute, a purpose which might be frustrated 
if strikes could not be enjoined during the consideration 
of such a dispute by the Board.’’? Brotherhood of Loco- 
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motive Engineers v. M-K-T R. Co., 363 U.S. 528, 531 
(1960); Brotherhood of Railroad Trainmen v. Chicago 
River and Indiana R. Co., 353 U.S. 30 (1957); Brother- 
hood of Locomotive Engineers v. Louisville & N. R. Co., 
373 U.S. 33 (1963) Flight Engineers Int. Association v. 
American Airlines, 303 F2d 5 (C. A. 5, 1962). 

But, in such instanees, the Courts may act only to 
preserve the status quo while the dispute is pending before 
the Adjustment Board; they may not usurp the function 
of the Board by deciding the merits of the dispute. Brother- 
hood of Locomotive Engineers v. M-K-T R. Co., 363 U.S. 
528 (1960); Order of Railway Conductors v. Pitney, 326 
US. 561; Westchester Lodge 2186, etc. v. Railway Express 
Agency, 329 F.2d 748 (C. A. 1964). 

Further, Section 8 of the Norris-La Guardia Act pro- 
hibits even status quo relief in favor of a party which has 
itself failed or refused to exhaust the remedies provided 
by the Railway Labor Act. Brotherhood of Railroad Train- 
men v. Toledo, P. dé W. R. Co., 321 U.S. 50 (1944) ; Hilbert 
v. Pennsylvania R. Co., 290 F.2d 881 (C. A. 7, 1961); 
Westchester Lodge 2186, etc. v. Railway Express Agency, 
329 F. 2d 748 (C. A. 2, 1964); Manion v. Kansas City 
Terminal Railway Co., 353 U.S. 706 (1957). 

On the other hand, ‘‘major’’ disputes under Scction 6 
of the Railway Labor Act, involving proposals to make, 
amend, or eliminate an agreement, are not subject to com- 
pulsory arbitration, but to the voluntary processes of con- 
ferenee and mediation. In the case of ‘‘major’’ disputes, 
while a carrier may be enjoined to maintain the status quo 
while a dispute is pending before the Mediation Board 
(see Southern Railway Co. v. Brotherhood of Locomotive 
Firemen and Enginemen, 119 App. D.C. 91, 337 F.2d 127 
(C.A. D.C., 1964)), the Supreme Court has ruled that 
Section 4 of the Norris-La Guardia Act absolutely pro- 
hibits an injunction against a work stoppage by a labor 
organization. Order of Railroad Telegraphers v. Chicago 
and Northwestern R. Co., 362 U.S. 330 (196C). See also, 
Brotherhood of Railroad Trainmen v. Chicago River & 
Indiana R. Co., 353 US. 30, footnote 24; Elgin, Jolict & 
Eastern Railway Co. v. Brotherhood of Railroad Trainmen, 
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302 F.2d 540 (C.A. 7, 1962) cert. den. 371 U.S. 823; Chicago, 
Rock Island & Pacific R. Co. v. Switchmen’s Union 292 F.2d 
61 (C.A. 2, 1961) cert. den. 370 U.S. 936; Missouri-Illinois 
R. Co. v. Order of Railway Conductors, 322 F.8d 793 
(C.A. 8, 1963); Pullman Co. v. Order of Railway Con- 
ductors, 316 F.2d 556 (C.A. 7, 1963). 

In the court below the appellant alleged, and the carriers 
stipulated, that the appellant had served Section 6 notices 
to establish crew consist agreements and that the carriers 
had refused to negotiate concerning them (JA 78). Nor 
had the carriers submitted the controversy over the effect 
of termination of the award of Arbitration Board 282 
to either the National Mediation Board or to the Na- 
tional Railway Adjustment Board. In these cireumstanees, 
the carriers were not entitled to injunctive relief, even to 
maintain the status quo. The dispute with respect to the 
appellant’s Section 6 notices to establish crew consist 
agreements was certainly a “major” dispute, and any 
injunction to restrain a strike with respect to this dispute 
was prohibited by Section 4 of the Norris-La Guardia 
Act. If the dispute concerning the effect of the termina- 
tion of the award of Arbitration Board No. 282 was a 
“major’’ dispute, an injunction was similarly barred by 
Section 4. If it be contended that this was a ‘‘minor’’ 
dispute, over the interpretation of an agreement engrafted 
to the collective bargaining agreements of the parties by 
the award of Board No. 282, the carriers were barred from 
injunctive relief by their failure to submit the dispute to 
the National Railway Adjustment Board. Further, even if 
the facts could have justified the issuance of a status quo 
injunction until the procedures of the Railway Labor Act 
had been exhausted, it was error for the Court to have 
adjudicated the merits of the dispute. At the most, we 
submit, its authority would have been limited to mainte- 
nance of the status quo, while the matter was submitted 
to the expert tribunals created by the Congress. 
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v 


THE DISTRICT COURT ERRED IN HOLDING THAT THE EIGHT 
PLAINTIFFS COMPRISING THE SOUTHERN RAILWAY SYS- 
TEM WERE PROPER PARTIES PLAINTIFF. 


The facts of this issue were stipulated by the parties 
(JA 80). Hight of the appellees, comprising the Southern 
Railway System, originally joined with the rest of the 
nation’s railroads in serving the Section 6 notices of 
November 2, 1959. But on July 22, 1960, they withdrew 
their notice, ‘‘thus withdrawing as of that date from the 
nation-wide negotiations held with respect to the notices 
of November 2, 1959, filed by the other railroads,’’ as this 
Court has described it. Southern Railway System v. 
Brotherhood of Locomotive Firemen and Enginemen, 119 
App. D.C. 91, 337 F.2d 127 (C.A. D.C., 1964). These 
carriers did not thereafter participate in proceedings before 
Emergency Board No. 154, or Arbitration Board No, 282. 
They determined to go it alone, and independently resolved 
their crew consist disputes with the organizations. Ap- 
pellant thereupon also withdrew its counter-notices of 
September 7, 1960. 

Despite this, the Court below held these plaintiffs to 
be entitled to the benefits of the award of Board No. 282 
as against appellant. (JA 160-162, 172). This issue had 
previously arisen in the companion case involving the 
Trainmen. There, these carriers, after withdrawing from 
the nation-wide negotiations, had entered into a separate 
agreement with the B.R.T., independently resolving their 
dispute with that organization. (JA in No. 20152, pp. 76-77, 
98-103). Since the BRT-Southern Railway agreement pro- 
vided that it ‘‘. .. shall continue until January 25, 1966, 
and thereafter to the same extent as if it were an award 
of a Special Board of Adjustment rendered in pursuance 
of ... the Award of Arbitration Board No. 282,’’ the 
District Court held that this agreement survived after 
January 25, 1966. (JA in No. 20152, pp. 171, 179). The 
District Court held: 


“Tt is clear that all of these agreements were adjusted 
to the duration of the effective period of Award 282, 
they were made in contemplation of that Award, and 
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the reasonable construction of these agreements, in 
the opinion of the Court, is that they have the same 
effect as awards of the Special Boards of Adjustment 
created under the Award, and the same consequences 
attach, namely, that a new status is created which 
cannot be changed except in the manner already 
discussed... . 

“The Southern Railway System is in a peculiar posi- 
tion. Its component parts were not parties to the pro- 
eeedings before Arbitration Board 282 and as a result 
would not have been bound by its award. They en- 
tered into an agreement, however, with the Brother- 
hood of Railroad Trainmen on July 26th, 1965, re- 
ducing the size of various yard crews and crews on 
numerous branch lines. This agreement provided in 
Paragraph 5 that: ‘This agreement shall beeome effee- 
tive July 26th, 1965 and shall continue in effect until 
January 25th, 1966 and thereafter, to the same extent 
as if it were an award of a Special Board of Adjust- 
ment rendered in pursuance of Section ITI, consist or 
road and yard crews, of the Award of Arbitration 
Board No. 282.’ The conclusion necessarily follows 
that the same consequences attach to this agreement 
as do to the agreements already discussed.’’? (Opinion 
of March 28, 1966, JA in No. 20152, pp. 170-171). 


In the instant case, it was stipulated that these eight 
plaintiffs did not enter into such an agreement with the 
Order of Railway Conductors and Brakemen. Yet, when 
this appellant moved to dismiss these plaintiffs, the Court 
said: 


Tue Court: I am going to adhere to the ruling I made 
in my opinion of March 28th and will deny that motion 
(JA 162). 


We submit that the District Court did not correctly 
recall its prior ruling in the Trainmen case. The Court 
held there that these plaintiffs ‘‘were not parties to the 
proceedings before Arbitration Board 282 and as a result 
would not have been bound by its award,’’ but for their 
agreement with the B.R.T. 

The two rulings of the Court below were inconsistent. 
We suggest that these eight plaintiffs cannot have both 
the benefit of the award, and of their separate settlements. 
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Having elected to proceed independently, they are not 
proper plaintiffs in this proceeding, and are not entitled 
to relief against this appellant, based on the award of 
Arbitration Board No. 282. 


Respectfully submitted, 


James D, Hr 
Counsel for Order of Railway 
Conductors and Brakemen 
Of counsel: 


SHUTILEWoRTH AND INGERSOLL 
Harry Witmarrn 


July 5, 1966 
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APPENDIX 
Public Law 88-108, 77 Stat. 132 


Whereas the labor dispute between the carriers repre- 
sented by the Eastern, Western, and Southeastern Car- 
riers’ Conference Committees and certain of their em- 
ployees represented by the Brotherhood of Locomotive 
Engineers, Brotherhood of Locomotive Firemen and En- 
ginemen, Order of Railway Conductors and Brakemen, 
Brotherhood of Railroad Trainmen, and the Switchmen *s 
Union of North America, labor organizations, threatens 
essential transportation services of the Nation; and 

Whereas it is essential to the national interest, including 
the national health and defense, that essential transporta- 
tion services be maintained; and 

Whereas all the procedures for resolving such dispute 
provided for in the Railway Labor Act have been ex- 
hausted and have not resulted in settlement of the dispute: 
and 

Whereas the Congress finds that emergency measures 
are essential to security and continuity of transportation 
serviees by such carriers; and 

Whereas it is desirable to achieve the above objectives 
in a manner which preserves and prefers solutions reached 
through collective bargaining; and 

Whereas, on August 2, 1963, the Seeretary of Labor 
submitted to the carrier and organization representatives 
certain suggestions as a basis of negotiation for disposi- 
tion of the fireman (helper) and crew consist issues in 
the dispute and thereupon through such negotiations tenta- 
tive agreement was reached with respect to portions of 
such suggestions; and 

Whereas, on August 16, 1963, the carrier parties to the 
dispute accepted and the organization parties to the dis- 
pute accepted with certain reservations the Seerectary of 
Labor’s suggestion that the fireman (helper) and erew 
consist issues be resolved by binding arbitration but the 
said parties have been unable to agree upon the terms 
and procedures of an arbitration agreement: Therefore 
be it 


Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That no carrier which served the notices of November 2, 
1959, and no labor organization which received such 
notices or served the labor organization notices of Sep- 
tember 7, 1960, shall make any change except by agree- 
ment, or pursuant to an arbitration award as hereinafter 
provided, in rates of pay, rules, or working conditions 
encompassed by any of such notices, or engage in any strike 
or lockout over any dispute arising from any of such 
notices. Any action heretofore taken which would be 
prohibited by the foregoing sentence shall be forthwith 
rescinded and the status existing immediately prior to 
such action restored. 


Sec. 2. There is hereby established an arbitration board 
to consist of seven members. The representatives of the 
carrier and organization parties to the aforesaid dispute 
are hereby directed, respectively, within five days after 
the enactment hereof each to name two persons to serve 


as members of such arbitration board. The four members 
thus chosen shall select three additional members. The 
seven members shall then elect a chairman. If the mem- 
bers chosen by the parties shall fail to name one or more 
of the additional three members within ten days, such 
additional members shall be named by the President. If 
either party fails to name a member or members to the 
arbitration board within the five days provided, the Presi- 
dent shall name such member or members in lieu of such 
party and shall also name the additional three members 
necessary to constitute a board of seven members, all within 
ten days after the date of enactment of this joint resolu- 
tion. Notwithstanding any other provision of law, the 
National Mediation Board is authorized and directed: (1) 
to compensate the arbitrators not named by the parties at 
a rate not in excess of $100 for each day together with 
necessary travel and subsistence expenses, and (2) to 
provide such services and facilities as may he necessary 
and appropriate in carrying out the purposes of this joint 
resolution. 
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Sec. 3. Promptly upon the completion of the naming 
of the arbitration board the Secretary of Labor shall 
furnish to the board and to the parties to the dispute copies 
of his statement to the parties of August 2, 1963, and the 
papers therewith submitted to the parties, together with 
memorandums and such other data as the board may 
request setting forth the matters with respect to which the 
parties were in tentative agreement and the extent of dis- 
agreement with respect to matters on which the parties 
were not in tentative agreement. The arbitration board 
shall make a decision, pursuant to the procedures herein- 
after set forth, as to what disposition shall be made of 
those portions of the carriers’ notices of November 2, 
1959, identified as “Use of Firemen (Helpers) on Other 
Than Steam Power’’ and ‘‘Consist of Road and Yard 
Crews’’ and that portion of the organizations’ notices of 
September 7, 1960, identified as “Minimum Safe Crew 
Consist’? and implementing proposals pertaining thereto. 
The arbitration board shall incorporate in such decision 
any matters on which it finds the parties were in agreement, 
shall resolve the matters on which the parties were not in 
agreement, and shall, in making its award, give due 
consideration to those matters on which the parties were 
in tentative agreement. Such award shall be binding on 
both the carrier and organization parties to the dispute 
and shall constitute a complete and final disposition of the 
aforesaid issues covered by the decision of the board of 
arbitration. 


Sec. 4. To the extent not inconsistent with this joint 
resolution the arbitration shall be conducted pursuant to 
sections 7 and 8 of the Railway Labor Act, the board’s 
award shall be made and filed as provided in said sections 
and shall be subject to section 9 of said Act. The United 
States District Court for the District of Columbia is hereby 
designated as the court in which the award is to be filed, 
and the arbitration board shall report to the National 
Mediation Board in the same manner as arbitration boards 
functioning pursuant to the Railway Labor Act. The 
award shall continue in force for such period as the arbi- 
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tration board shall determine in its award, but not to exceed 
two years from the date the award takes effect, unless the 
parties agree otherwise. 

See. 5. The arbitration board shall begin its hearings 
thirty days after the enactment of this joint resolution or 
on such earlier date as the parties to the dispute and the 
board may agree upon and shall make and file its award 
not later than ninety days after the enactment of this joint 
resolution: Provided, however, That said award shall not 
become effective until sixty days after the filing of tthe 
award. 


Sec. 6. The parties to the disputes arising from the 
aforesaid notices shall immediately resume collective bar- 
gaining with respect to all issues raised in the notices of 
November 2, 1959, and September 7, 1960, not to be dis- 
posed o fby arbitration under section 3 of this joint resolu- 
tion and shall exert every reasonable effort to resolve such 
issues by agreement. The Secretary of Labor and the 
National Mediation Board are hereby directed to give all 
reasonable assistance to the parties and to engage in 
reasonable assistance to the parties and to engage in media- 
tory action directed toward promoting such agreement. 

Sec. 7. (a) In making any award under this joint resolu- 
tion the arbitration board established under section 2 shall 
give due consideration to the effect of the proposed award 
upon adequate and safe transportation service to the 
public and upon the interests of the carrier and employees 
affected, giving due consideration to the narrowing of the 
areas of disagreement which has been accomplished in 
bargaining and mediation. 

(b) The obligations imposed by this joint resolution, 
upon suit by the Attorney General, shall be enforcible 
through such orders as may be necessary by any court of 
the United States having jurisdiction of any of the parties. 

See. 8. This joint resolution shall expire one hundred 
and eighty days after the date of its enactment, except that 
it shall remain in effect with respect to the last sentence 
of section 4 for the period prescribed in that sentence. 
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See. 9. If any provision of this joint resolution or the 
application thereof is held invalid, the remainder of this 
joint resolution and the application of such provision to 
other parties or in other circumstances not held invalid 
shall not be affected thereby. 


Approved August 28, 1963. 


Railway Labor Act, 44 Stat. 582, as amended, 
45 U.S.C. § 156 
Section 5. First. The parties, or either party, to a 
dispute between an employce or group of employees and a 
carrier may invoke the services of the Mediation Board in 
any of the following cases: 


(a) A dispute concerning changes in rates of pay, rules, 
or working conditions not adjusted by the parties in 
conference. 


(b) Any other dispute not referable to the National Rail- 
road Adjustment Board and not adjusted in conference 
between the parties or where conferences are refused. 


The Mediation Board may proffer its services in case 
any labor emergency is found by it to exist at any time. 

In either event the said Board shall promptly put itself 
in communication with the parties to such controversy, and 
shall use its best efforts, by mediation, to bring them to 
agreement. If such efforts to bring about an amicable 
settlement through mediation shall be unsuccessful, the 
said Board shall at once endeavor as its final required 
action (except as provided in paragraph third of this 
section and in section 10 of this Act) to induce the parties 
to submit their controversy to arbitration, in accordance 
with the provisions of this Act. 

If arbitration at the request of the Board shall be re- 
fused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in the 
intervening period the parties agree to arbitration, or an 
emergency board shall be created under section 10 of this 
Act, no change shall be made in the rates of pay, rules, 
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or working conditions or established practies in effect 
prior to the time the dispute arose... . 


* * * ° * * * 


Section 6. Carriers and representatives of the em- 
ployees shall give at least thirty days’ written notice of 
an intended change in agreements affecting rates of pay, 
rules, or working conditions, and the time and place for 
the beginning of conference between the representatives of 
the parties interested in such intended changes shall be 
agreed upon within ten days after the receipt of said notice, 
and said time shall be within the thirty days provided in 
the notice. In every case where such notice of intended 
change has been given, or conferences are being held with 
reference thereto, or the services of the Mediation Board 
have been requested by either party, or said Board has 
proffered its services, rates of pay, rules, or working 
conditions shall not be altered by the carrier until the 
controversy has been finally acted upon, as required by 
section 155 of this title, by the Mediation Board, unless a 
period of ten days has elapsed after termination of con- 
ferences without request for or proffer of the services of 
the Mediation Board. 


Norris-LaGuardia Act, 47 Stat. 70, 
29 U.S.C. § 101 

Section 1. No court of the United States, as defined in 
this chapter, shall have jurisdiction to issue any restraining 
order or temporary or permanent injunction in a case 
involving or growing out of a labor dispute, except in a 
strict conformity with the provisions of this chapter; nor 
shall any such restraining order or temporary or perma- 
nent injunction be issued contrary to the public policy 
declared in this chapter. 


* * * * ° * * 


Section 4. Enumeration of specific acts not subject to 
restraining orders or injunctions 


No court of the United States shall have jurisdiction to 
issue any restraining order or temporary or permanent 
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injunction in any case involving or growing out of any 
labor dispute to prohibit any person or persons partici- 
pating or interested in such dispute (as these terms are 
herein defined) from doing, whether singly or in concert, 
any of the following acts: 


(a) Ceasing or refusing to perform any work or to 
remain in any relation of employment; .. .” 


* * * * * * * 


Section 8. No restraining order or injunctive relief 
shall be granted to any complainant who has failed to 
comply with any obligation imposed by law which is 
involved in the labor dispute in question, or who has failed 
to make every reasonable effort to settle such dispute either 
by negotiation or with the aid of any available govern- 
mental machinery of mediation or voluntary arbitration. 


i 


INDEX 


Page 


. Tae Temporary Two-Year Crew Consist RuLES 
Createp UNDER THE AWARD OF ARBITRATION BOARD 
No. 282 Do Nor Survive THE TERMINATION OF THE 


. Ir THe Crew Consist Ruies CreaTep By Boarp No. 
282 Survive Its Termination ALL oF THEM Sur- 
vive. Bur No ApprrionaL Crew Consist RvuLes 
May Be CreaTep By THE Boarp AFTER TERMINA- 
TION OF THE AWARD 


. Tue Notices SERVED BY THE ORGANIZATIONS Dur- 
ING THE Two-YEAR PERIOD OF THE AWARD AND 
Tuer Invocation OF THE AID OF THE NATIONAL 
Mepiation Boarp THEREON, WERE PROPER 


. Tue Norris-LaGvuarpia Issur Is Nor Moor 


. Tue Ramroaps CoMpRIsSING THE SOUTHERN Ratt- 
way Group Are Not Proper Parties PLAINTIFF .. 


CITATIONS 


Brotherhood of Locomotive Engineers v. Chicago, Rock 
Island & Pacifie R. Co., 382 U.S. 423 (1966) 

Brotherhood of Railroad Trainmen v. Toledo, P. & 
W. R. Co., 321 U.S. 50 

International Brotherhood of Teamsters v. Brother- 
hood of Railway & Steamship Clerks, 358 F. 2d 
540 (C.A. D.C., 1966) 

Manning v. American Airlines, 329 F. 2d 32 ......... 4 

United Aircraft Corp. v. N.L.R.B., No. 20, 163, July 
21, 1966 

Virginian Railway Company v. System Federation No. 
40, 300 U.S. 515 (1937) 


IN THE 


United States Court of Appeals 


FOR THE District oF Cotumsia Circuit 


No. 20,158 


Orper oF Ramway Conpuctors ann BRAKEMEN, 
Appellant, 
v. 


Tue Akron & Barserton Bett Rattroap CoMPANY, ET AL., 
Appellees. 


No. 20,191 


Tue Akron & Barserton Beir Rattroap CoMPANY, ET AL, 
Appellants, 
v. 


Orver oF Raitway Conpuctors anp BRAKEMEN, 
Appellee. 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF ORDER OF RAILWAY 
CONDUCTORS AND BRAKEMEN 


(Appellant in No. 20,158; Appellee in No. 20,191) 


2 


us 


THE TEMPORARY TWO-YEAR CREW CONSIST RULES 
CREATED UNDER THE AWARD OF ARBITRATION 
BOARD NO. 282 DO NOT SURVIVE THE TERMINA- 
TION OF THE AWARD. 


In our opening brief we referred to the statements of 
the President, the Secretary of Labor and other Cabinet 
members, the Congress, representatives of the Appellee car- 
riers, and of the Supreme Court, that the crew consist rules 
established under Public Law 88-108 were to be limited to 
two years’ duration; to the provision of Section 4 of Pub- 
lic Law 88-108 that the award of the Arbitration Board 
shall “continue in force... not to exeeed two vears,” and 
to the provision of the Award itself that “this award shall 


continue in force for two vears ...”. We cannot conceive 


of more clear provisions, with clearer legislative history. 
The carriers do not, and could not, deny any of this. In- 
stead they seek to avoid the clear terms of the law and 


of the Award by the following arguments: 


1. That the crew consist rules created under the Award 
are not really “permanent,” but are only permanent until 
the carriers voluntarily agree to alter or abandon them 
under the “major” disputes provisions of the Railway 
Labor Act. In view of the fact that the making and alter- 
ation of agreements is purely voluntary and may not be 
compelled (Bro. of Railroad Trainmen v. Toledo, P. & W. 
R. Co., 321 U.S. 50), and the obvious fact that the carriers 
would never voluntarily agree to modify the erew redue- 
tions which they obtained under the Award, their survival, 
if they did in fact survive, would be quite permanent in- 
deed. Further, the carrier’s position in this case is com- 
pletely contrary to that in the Firemen’s case, in which they 
induced the District Court to hold that the organizations 
may not bargain with the carriers to alter or terminate the 
rules established by or under the Award and that the crew 
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consist rules so created are forever immutable and non- 
bargainable. (J.A. in No. 20192, p. 226). This is perman- 
ence indeed, in the absolute sense. But, in any event, the 
issue here is not how “permanent” the interim rules es- 
tablished under the Award may be; the issue is solely 
whether they survived at all. The argument that these 
rules are not “permanent” because they are permanent 
only until the carriers might voluntarily agree to abandon 
them, is a meaningless and irrelevant quibble. 


2. The argument that none of the legislative history is 
relevant because “those hearings were devoted to a bill 
proposed by the Administration which was not adopted 
by the Congress.” (Brief, p. 17). The only cireumstance 
to which the carriers can point to support this claim is that 
the Administration’s bill was amended to refer the dispute 
to a special arbitration board, rather than to the Interstate 
Commerce Commission. This was done with the carriers’ 
consent, and their then understanding of the limited effect 
of the change was completely different from their present 
contention: 

“Senator Engle. We wouldn’t change a word in the 


hill, exeept pull ICC out and put in a specially ap- 
pointed board. 


“Would that be all right with you? 


“Mr. Wolfe. If the President appointed such a 
board, I think we would go along with it.” (S. 
Hearings, 674) 


There is no allegation, and could not be, that the provision 
of the President’s bill to authorize the creation of “tempo- 
rary” or “interim” rules for two years’ duration was ever 
removed in the legislative process. The 2-year limitation 
was contained in Section 4 of the original bill submitted 
by the President, and remained in Section 4 of the law 
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finally enacted by the Congress. As the Senate Committee 
on Commerce reported to the Senate: 


“Under the terms of the resolution, the arbitration 
award would be binding for no more than 2 vears, un- 
less the parties mutually agreed to a different period. 
The Committee has imposed this limitation in harmony 
with the President's recommendation, in order to 
closely limit the scope and impact of the resolution.” 
(Sen. Report No. 459, 88th Cong., Ist Sess., emphasis 
added). 


And the Supreme Court has since said that 


“Congress enacted the bill proposed by the Presi- 
dent with one significant change ... Their award was 
to be a complete and final disposition of these issues 
for a period not exceeding two years from the date 
the awards would take effect .. .”. Brotherhood of 
Locomotive Engineers v. Chicago, Rock Island & Pa- 
cific R. Co., 382 U.S. 423 (1966). 


We submit that the alleged irrelevance of the legislative 


history on the ground that it refers to some other bill, has 
been settled beyond further argument. 


3. The argument that even if the Congress fully in- 
tended that the interim work rules should expire at the end 
of two years, this intention is frustrated by the decision 
of the Second Circuit Court of Appeals in Manning v. 
American Airlines, 329 F. 2d 32, and that “while this con- 
sequence of P. L. 88-108 was not explained in detail to the 
Congress, it was not necessary to do so.” This is an un- 
derstatement. The legislative history discloses that the 
contention now advanced by the carriers was carefully con- 
cealed from the Congress. There is nothing in the legis- 
lative history to show that the President, officials of the 
Administration, or any member of Congress, was made 
aware of the possibility posed by the carriers’ present con- 
tention. On the contrary, the representatives of the car- 
riers unanimously informed the Congress that the rules 
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would be binding and effective for only two years only. 
(Ilouse Hearings, 174, 551, 555, 570; Senate Hearings pp. 
364, 370-371, 641-642, 655, 656). In essence, the argument 
of the carriers is that they successfully tricked the Con- 
gress and that this Court should now join in effectuating 
the deception. 


The carriers’ only support for the argument that the 
express provisions of the law and of the Award are a nul- 
lity is the decision of Manning v. American Airlines, which 
they cite for the proposition that any collective bargaining 
agreement continues beyond its express termination date 
until one party or the other processes a notice to terminate 
it through the steps of conference and mediation. We sub- 
mit that the decision does not stand for this proposition. 
In Manning, the court held only that where the union had 
served a section 6 notice to extend an agreement, the 
company could not alter the existing ‘‘working conditions”’ 
until proceedings on the Section 6 notice had been ex- 
hausted. In the instant case, neither the ORCB nor any car- 
rier served a notice on the other of a desire to make an 
agreement to extend the life of the Arbitration Award. 
This case lacks the basie fact essential for application of the 
Manning decision. Further, even if it were true that the 
effect of Section 6 of the Railway Labor Act was to extend 
the life of every private agreement beyond its express ter- 
mination date until one party or the other served and proc- 
essed a notice to terminate it, such a general provision of 
law must yield to a later, express statutory provision spe- 
cifying the termination date of a particular arbitration 
award. Manning has no relevance to the construction of 
the Act of Congress and the Award of the Arbitration 
Board which are before the Court here. 


4. The argument that termination of the special 2-year 
erew consist rules would cost the earriers $36,000,000, 
which has heen paid in separation allowances to firemen. 
Even if true, this fact would not justify a judicial rewrit- 
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ing of the law. Further, the carriers omit to inform the 
Court that by the elimination of these positions, they saved 
$179,000,000, through November, 1965 (J.A. in No. 20192, 
p. 152), in addition to the amount they have saved through 
the claimed elimination of approximately 3800 trainmen 
positions, without any separation allowances. If some 
logical reason exists to justify a failure to terminate the 
interim 2-vear rules, it is not because the law and _ the 
Award will have cost the carriers money. 


In this connection it is interesting to note that, at the 
time the Joint Resolution was under consideration by Con- 
gress, the carriers were fully aware that they would be 
required to restore employes at the end of the 2-vear period, 
if permanent agreement was not reached. They described 
their “interim” authority to “relieve firemen in certain 
classes of service, maybe the younger ones,” as “a period 
of demonstration.” (H. Hearings, 560). They were also 
fully aware that protective provisions must be made for 
the employees who might be out of work for the 2-year 
period, and interposed no objection whatever. Indeed, they 
suggested clarifying language to insure that the protective 
conditions should be limited to two vears, as this would be 
the limit of the interim work rules. Mr. Daniel L. Loomis, 
President of the Association of American Railroads, sub- 
mitted a memorandum to the Senate Commerce Committee 
objecting to language in the President’s bill which would 
require protective provisions for employees “as provided 
in Section 5(2)(f) of the Interstate Commerce Act.” Mr. 
Loomis said: 

“... the specific requirements of Section 5(2)(f) are 
ill-suited for application under the provisions of Sen- 


ate Joint Resolution 102 and House Joint Resolution 
565. 


“Work rule changes proposed in applications to the 
Interstate Commerce Commission and approved by the 
Commission under the provisions of the resolutions 
are specifically termed ‘interim’ rules, to remain in 
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effect only until the parties reach agreement or, if no 
agreement is reached, for a maximum period of 2 
years following the date on which the interim rule 
goes into effect. The entire approach admittedly is a 
single-shot temporary or interim measure. No per- 
manency attaches by virtue of the provisions of the 
resolutions to any rule approved by the Commission. 
Neither the Congress, the Commission, nor the parties 
to the dispute at this time know what may be the fu- 
ture rules after the expiration of those approved by 
the Commission, or in other words at the end of the 
2-vear period. 


“Tt is wholly inappropriate to lift out of the Inter- 
state Commerce Act provisions designed to afford em- 
ployee protection in instances where the effect of the 
Commission’s action is final and binding and will con- 
tinue indefinitely into the future. Acquisitions, merg- 
ers, and consolidations consummated pursuant to sec- 
tion 5 of the Interstate Commerce Act are not made 
pursuant to a single-shot temporary or interim pro- 
vision of the Interstate Commerce Act. If the ae- 
quisition, merger, or consolidation approved by the 
Commission pursuant to section 5 of the Interstate 
Commerce Act could remain in effect only 2 years then 
the situation might be somewhat analogous to that 
created by the resolutions. This mere statement of 
what it would take to make the two situations analog- 
ous should be sufficient to point up the lack of logic 
and sound reasoning in attempting to impose upon a 
2-vear ‘interim’ rule approved by the Commission the 
full employee protection provided in acquisition, 
merger, and consolidation cases under specific pro- 
visions of section 5(2)(f). 

* * * * * * ” * * 


“The most that is needed is for Senate Joint Resolu- 
tion 102 and Honse Joint Resolution 565 to place upon 
the Interstate Commerce Commission, in approving an 
interim rule, the duty of requiring a fair and equit- 
able arrangement to protect the interests of railroad 
employees affected.” (Senate Hearings, pp. 642-643). 


5. The constant repetition of the statement that the for- 
mer work rules were not “restored,” or “automatically re- 
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vived” on January 25, 1966. The position of the carriers, 
as developed in greater detail at pages 13-16 of their brief 
in No. 20152, is that their November 2, 1959 notices, pro- 
posing to eliminate all rules and agreements requiring a 
minimum crew in yard or road service, had proceeded 
through the steps required by the Railway Labor Act, and 
through the thirty-day period following the report of the 
Emergency Board to the President on May 13, 1963, and 
that “the carriers have been free since June 12, 1963 to 
abolish the rules which the unions now contend must be 
applied (Br. in 20,152, p. 14); that Section 1 of Public Law 
88-108, prohibiting carriers from making any change pur- 
suant to said notices, “did reimpose upon the railroads, for 
a limited time, the obligation to restore and observe the 
rules in effect prior to November 2, 1959 (p. 15); but that 
Public Law 88-108 expired 180 days after its enactment, 
and that “hence, any obligation imposed upon the railroads 
by Section 1 to observe the old rules terminated on Feb- 
ruary 24, 1964, at the latest...” (p. 16). 


This contention is completely contrary to the facts. As 
the carriers concede, their obligation to continue to ob- 
serve all pre-existing crew consist rules was continued by 
paragraph 1 of Public Law 88-108; any change was ex- 
pressly prohibited, except by voluntary agreement or pur- 
suant to arbitration award. As the carriers state, the law 
continued in effect only 180 days, but the carriers fail to 
point out that by Section 2 of the Act Congress created an 
Arbitration Board and by Section 3 directed the Board 
to “... make a decision... as to what disposition shall be 
made of ... the carriers’ notices of November 2, 1959.” 
The Congress directed the Board to file its award within 
90 days and provided that the award should become effee- 
tive 60 days thereafter. Thus, the Congress intended to 
“freeze” all pre-existing crew consist rules for 180 days, 
and to dispose of the carriers’ notices to eliminate them, 
within that period. This ensued. The Arbitration Board 
made its award within the period prescribed. It ruled that 
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“no change shall be made in the scope or application of 
rules in effect immediately prior to the effective date of 
the Award .. .”, except in those limited situations where 
“existing rule, practice or interpretation now require the 
employment of more or less than 2 trainmen.” (Section 
III). In all other respects the Arbitration Board ruled 
that “Those portions of the carriers’ notices of November 
2, 1959... are denied.” (Section I). This could not be 
more clear. Exeept when changed in proceedings under 
the Award, the preexisting rules remained in effect. This 
was a “complete and final disposition” of the carriers’ 
notices of November 2, 1959. We repeat, it was not the 
pre-existing crew consist rules and agreements which were 
completely and finally disposed of, but the carriers’ notices 
to terminate them. Thus, the Award had limited effect on 
pre-existing rules and agreements. Although 200,000 em- 
ployees were within the scope of the dispute between the 
carriers and the organizations, the positions of only 7,574 
were ultimately affected by proceedings under the Award. 


A judicial decision that all of pre-existing agreements, 
with respect to the employment of firemen (helpers) and 
road and yard crews, no longer exist, would create fright- 
ful problems of tremendous scope. This is an impossible 
construction to place on the intentions and actions of the 
Congress and of the Arbitration Board. This argument 
urges, in effect, that although Congress “rescinded” the 
carriers’ notices to eliminate all rules and agreements with 
respect to crew consists, and the Board of Arbitration “de- 
nied” them, the unintentional effect of what Congress and 
the Board did was to grant to the carriers the relief which 
they sought in their notices, in foto. The carriers’ argument 
on this point is a last ditch attempt to obtain, by judicial 
decree, the complete elimination of all crew consist rules, 
which they sought in their notices of November 2, 1959, 
which they unsuccessfully sought to implement thereafter 
for four years, and which was ultimately denied to them 
by the Congress and the Board of Arbitration. 
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By resort to such inapposite terms as ‘‘revived,’’ ‘‘re- 
stored’’ and ‘‘reinstated,’’ the carriers seek to create the in- 
ference that pre-existing rules died, at some point, and that 
the question now presented is whether they have been called 
back to life. This is not the situation; the pre-existing 
rules have always continued in force, by command of the 
Congress and of the Arbitration Board, subject only to 
such interim changes as were made, in individual situa- 
tions, by agreement or award of a Special Board of Ad- 
justment. The sole issue on this point of the appeal is not 
whether pre-existing crew consist rules survived the law 
or the Award, but whether the temporary, interim 2-year 
rules survived. 

We submit that the legislative and judicial history is 
clear. The Arbitration Board established general guide- 
lines for agreement, it identified individual positions it 
thought could be eliminated, it directed the parties to re- 
turn to their local properties and to negotiate permanent 
agreements. In many cases this was done, and, of course, 
such agreements continue to survive for their specified 
term. But in many instances the carriers refused to nego- 
tiate agreements. The record is clear that it was the car- 
riers who refused, not the organizations. In such instances, 
the awards of the Special Boards are now at an end, and the 
situation has reverted to that which obtained on January 
24, 1964. 

0 
IF THE CREW CONSIST RULES CREATED BY BOARD 
NO. 282 SURVIVE ITS TERMINATION, ALL OF THEM 
SURVIVE. BUT NO ADDITIONAL CREW CONSIST 
RULES MAY BE CREATED BY THE BOARD AFTER 
TERMINATION OF THE AWARD. 


In our principal brief we pointed out that the judgment 
below was deficient in that it adjudicated only a portion of 
the question presented for decision. The Award of Arbi- 
tration Board No. 282 established, or provided for the es- 
tablishment of, crew consist rules in three ways. First, it 


IL 


ruled that all existing crew consists, whether established 
by agreement, interpretation or practice, should remain 
unchanged. In short, all existing crew consists were 
“frozen,” for the duration of the Award. Second, it pro- 
vided for changes in existing crew consists by voluntary 
agreement. Third, it provided for changes in existing crew 
consists by awards of Special Boards of Adjustment (J.A. 
194-196). The opinion of the lower court so described the 
effect of the Award (J.A. 47), and held that this created 
a “new status” which survived the termination of. the 
Award (J.A. 49-50). But the final decree of the Court be- 
low adjudicated only that changes in crew consists cConsum- 
mated by voluntary agreements or the decisions of Special 
Boards of Adjustment survived the termination of the 
award; the final judgment said nothing of the board’s main 
decision, that all crew consists existing on the effective 
date of the Award must remain unchanged. In other words, 
the final judgment of the Court below adjudicated the ef- 
fect of only a minority of special situations, and was silent 


as to the principal decision made by the Board. This argu- 
ment was made in the alternative, and without prejudice to 
our principal contention that none of the Award survives. 
Should this Court be of the contrary opinion, it should 
make clear that ALL of the crew consist rules created 
by or under the award survive its termination, and correct 
this vital omission of the District Court. 


The carriers do not respond to this contention; it stands 
undisputed. Instead, the carriers wander off on an en- 
tirely separate argument that not only do the crew consist 
rules, but also the procedures, established by Board No. 
282 survive its termination. That is, the carriers contend 
that they not only are entitled to the continued benefit of 
the erew reductions obtained by them in 7574 instances 
from agreements or awards of Special Boards of Adjust- 
ment; they claim the right to continue to reduce crews in 
the future, contrary to the terms of their existing collective 
bargaining agreements, by giving written notice to the 
Board under Scetion III-A of the Award, referral to a 
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Special Board of Adjustment established under Section 
III-B of the Award, which will render decisions in accord- 
ance with the guidelines of Section III-C of the Award. 
Thus, there is now presented to the Court the full spee- 
trum of possibilities. The organizations contend that the 
special crew consist rules established in 7574 instances 
have terminated, except to the extent that they may have 
been incorporated into permanent agreements by the 
parties; the Court below held that they survive, but that 
the Board may not sit to effect further reductions after 
January 25, 1966; the carriers contend that the temporary 
rules survive and that they may continue to eliminate fur- 
ther positions under the Award indefinitely into the future. 


The carriers cite no authority for this startling proposi- 
tion except appellant, and that reliance is erroneous. The 
statement of the carriers that “Both the ORCB and the 
carriers agree that the court below erred in ruling that the 
procedural provisions established by Parts A, B and C may 
no longer be utilized, ...” is incorrect. Both the Conductors 
and the Trainmen opposed this contention of the carriers 
in the District Court, and they oppose it here. 


The effect of the carriers’ contention, of course, would be 
to make permanent what Congress and the Arbitration 
Board intended to be temporary. If this contention be cor- 
rect, the provisions of Public Law 88-108, and of the 
Award, that it shall continue in effect for a period of two 
years were meaningless, and what was in fact created was 
a permanent system of compulsory arbitration of “major” 
disputes, superseding the provisions and the philosophy of 
the Railway Labor Act with respect to the voluntary reso- 
lution of such disputes. Such a result would be at complete 
variance with the expressed intentions of the President and 
the Congress, and with the representations which the 
carriers themselves then made to the Congress. All parties 
were then in agreement that the limited objective of the 
legislation was to avoid a crisis by prohibiting the carriers 
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from placing their new rules into effect for a 2-year period, 
during which the parties were to continue negotiations and 
in which “interim” work rule changes proposed by either 
party to which both parties could not agree should be sub- 
mitted to an impartial tribunal for the guidance of the 
parties, and that these interim rules, as to individual situa- 
tions, were to continue only for a temporary period, not to 
exceed two years, or until the parties were able to dispose 
of the controversy by collective bargaining. 


The Seeretary of Labor told the Congress that, at the end 
of the two-year period, “the ........ rule would at that 
point no longer be effective” (II. Hearing, p. 59), and that 
the effectiveness of the interim rules could only be ex- 
tended, after the two-year period, by another act of Con- 
gress. (IH. Hearing, p. 64). 


The representatives of the carriers also repeatedly 
represented to Congress that the award would be “binding 
for two years”; “it lasts only 2 years... . then it expires.” 
(See IT. Hearing, pp. 533, 551, 565: 8, Hearings, pp. 364, 
370-1, 375). 


It is unnecessary to repeat the many expressions of Con- 
gressional opinion set out at pages 15-23 of our principal 
brief, and at pages 16-20 of the Trainmen’s brief in No. 20, 
152. All of them were accurately summed up by the state- 
ment of Chairman Harris of the House Commeree Commit. 
tee that 


“Sat the end of a 2-year period that these arbi- 
tration rulings have been in effect... . it is as if 
this resolution had never been passed at that 
time.’? (109 Cong. Ree. 16130). 


It is clear beyond controversy that neither the President, 
the Congress nor the carriers themselves contemplated 
that the interim 2-vear rules would survive the termination 
of the award. It certainly did not oceur to anyone that 
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interim rules could continue to be made beyond the 2-year 
period. 


The construction urged by the carriers, that they have 
the right to continue to abolish crew positions under the 
guidelines of the Award indefinitely into the future, would 
turn a temporary measure into a permanent one, would 
subvert the intent of Congress, would supersede the provi- 
sions and procedures of the Railway Labor Act with re- 
spect to the settlement of “major” disputes, and would 
permanently subject such disputes to final and binding ar- 
bitration. It would defeat the understanding and inten- 
tions of the President, the Congress, the Supreme Court 
and the Arbitration Board itself. It would continue, as per- 
manent general law, a temporary set of rules and guide- 
lines which were created for a temporary 2-year period. 


Even the District Court, which was generally favorable 
to the position of the carriers, found this contention in- 
credible, saying 


“But I want to make it clear, I want to clarify my 
own thinking. The award having terminated, you 
do not contend, do you, that additional affirmative 
steps can be taken under it or initiated under it? 
. I wouldn’t be inclined to hold that the carriers 
could do that, because otherwise it will be like say- 
ing that the award i is at an end but vou ean still act 
under it.” (Tr. February 24, 1966, pp. 72, 73) 


The District Court rejected the contention, saying: 


“No further steps may be taken under the award 
by either side after its termination date. Thus the 
railroads may not discharge any more firemen 
pursuant to the provisions of the award, and they 
may not initiate proceedings under the award for 
changing the size and composition of train crews 
on specified runs. They may not take any other 
steps under the award. » (JUA. 49) 


The contention should also be rejected here. 


Ii 


THE NOTICES SERVED BY THE ORGANIZATIONS DUR- 
ING THE TWO-YEAR PERIOD OF THE AWARD, AND 
THEIR INVOCATION OF THE AID OF THE NA- 
TIONAL MEDIATION BOARD THEREON, WERE 
PROPER. 


The objection of the carriers to the propriety of the 
notices served by the ORCR, proposing the establishment 
of crew consist rules, must be viewed in the light of the 
Award of Board No. 282, and the proceedings had there- 
under. It will be remembered that the Board was not an- 
thorized to decide, or to recommend decision of, all dis- 
putes which might arise between carriers and organiza- 
tions with respect to disputes concerning rates of pay, 
rules or working conditions; it was authorized only to de- 
cide or to recommend guidelines for the decision of dis- 
putes concerning the use of firemen, and crew consists. All 
of the other myriad disputes which arise daily between 


carricrs and labor organizations continued to be processed 
under the regular procedures of the Railway Labor <Act, 
This was made completely clear at the House Hearings on 
Publie Law 88-108. 


“Seerctary Wirtz. ... There is no setting aside of 
the procedures of the Railway Labor Act. There 
is only the provision that in the implementation of 
those procedures, really, as far as these two sets 
of proposals are concerned, they will come within 
this procedure. (House Hearings, p. 81) 


Mr. Wolfe, representative of the carriers, also assured the 
Congress of this. (House Hearings, p. 558) 


With respect to the issue of erew consist, the Board’s 
Award “froze”, for what it thought would be a 2-year 
period, all crews of a conductor and two brakemen, popn- 
larly referred to as a “one-and-two situation”, and pro- 
vided for the alteration of crews consisting of more or less 
than two brakemen by Special Boards of Adjustment, act- 


16 


ing in individual cases, pursuant to guidelines established 
by the Board. As the opinion of the neutral members 
shows, it rejected the carriers’ demand for the elimination 
of all crew consist rules, saying that 


“The employees involved, however, are entitled to 
more protection than is afforded by these assur- 
ances of good faith. They have a legitimate in- 
terest in workload and in safety...” (54 LRRM 
35). 
The neutral members described the award as one which 
embraced tentative agreements which had been reached be- 
tween the parties, and providing for: 
“(1) The remanding of the crew consist issue to 
the local properties for negotiations; 
(2) the adoption of a provisional rule pending 
agreement at the local level.... It was agreed that 
all situations other than those involving a crew 
consist of one conductor (foreman) and two brake- 
men (helpers) would be reviewable. So-called 
‘one-and-two’ situations would remain unchanged.” 


(54 LRRM 36). 


With the issuance of the Award, the bulk of the Board’s 
work was done. It established a standard and directed 
the parties to return to their local properties and to negoti- 
ate permanent agreements in accord therewith. It retained 
only jurisdiction to pass on applications to alter existing 
agreements which specified crew consists of more or less 
than two trainmen. The Board later repeatedly made clear 
that its jurisdiction, and that of the Special Boards, was 
limited to the modification of preexisting agreements; not 
to the making of new agreements between parties where 
none had existed before (J.A. 199-202). The making of 
new agreements, on those railroads where none had existed 
before, was ‘‘remanded to the local properties for negotia- 
tion’’, under the standards and guidelines which the Award 
announced. 


This is precisely what the organizations did here. Al- 
though the Conductors and the Trainmen had crew consist 
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agreements for some railroads, they had none with others. 
As to the latter, they served notices, under Section 6 of 
the Railway Labor Act, of a desire to confer with the 
carriers to establish agreements which would provide for a 
conductor and two brakemen. The organizations followed 
literally the decision and guidelines of the Board. 


What then ensued is clear from the record and the briefs 
of the parties in these cases. We think it fair to state that 
the Conductors and the Trainmen made every effort to 
obey, and to effectuate, the Board’s decision, and that the 
“arriers made every effort to frustrate it. Where the 
award was favorable to the carriers, as that portion which 
permitted crews of more than two trainmen to be redueed 
by a Special Board of Adjustment, the carriers utilized the 
procedure enthusiastically. But that portion which rejected 
the carriers’ demand for the abolition of all crew consist 
rules, and directed the parties to enter into permanent 
agreements with the basic standard of a conductor and two 
brakemen, was met with stony silence and immovable re- 
sistance. The carriers rejected out of hand every effort of 
the organizations to negotiate agreements conforming to 
the Board’s standard. They refused to mect and negotiate, 
they refused all proffers of mediation by the National 
Mediation Board, they instituted the instant action to en- 
join the organizations from proceeding with their attempts 
to establish agreements. They now ask this Court to legalize 
their ohdurate intransigeance and defiance of the Award of 
the Arbitration Board. 


The present position of the carriers must be compared 
with their assurances to Congress at the time P.L. 88-108 
was under consideration. Then, all parties concerned were 
of the view that the rules and standards to be fixed by the 
Arbitration Board would endure only for two years, and 
that the parties would be under every compulsion to enter 
into permanent agreements, in accord with the Board's 
guidelines, within that period. The carriers assured the 
Congress that they would cooperate to that end. Their as- 
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surances to the Senate Committee are set out on pages 34- 
35 of our principal brief. Their representatives made a 
similar undertaking to the House Committee. The Presi- 
dent of the Association of American Railroads assured the 
House Committee of his belief that the railroads “. . . can 
collectively bargain within the 2-year period to settle these 
matters”, and that the resolution “presupposes continued 
negotiations.” (H. Hearings, 174, 565). Mr. Wolfe, Chair- 
man of the National Railway Labor Conference, added: 


“Mr. Broyhill. What if the pending dispute is not 
resolved in this 2-vear period? What then? Will 
you be asking for extension of this legislation? 
“Mr. Wolfe. Tt is difficult to look forward 2 years 
and then say what you may or may not do. But | 
ean tell you what I hope the result is, and that is 
that before the end of 2 years the parties will 
themselves have disposed of these issues in con- 
ference within the procedures of the Railway 
Labor Act. 

“Mr. Broyhill. My final question is, would not the 
party that would he favored by any TCC interim 
rule be reluctant to bargain and thus the doors of 
bargaining would be closed for all practical pur- 
poses? 

“Mr. Wolfe. T think responsible people to whom 
this resolution would be applicable must certainly 
realize that by the end of 2 years they ought to 
have their problems solved. They are going to 
have to solve them sometime, and this is the only 
temporary relief to protect the public interest as 
we understand it. 

“Mr. Broyhill. You are saying that if the rail- 
roads were favored by any ICC interim rule that 
you would still be willing to bargain? 

“Mr. Wolfe. We will be willing to bargain under 
any circumstances. .. .” (Tous Hearings, p. 559). 


The carriers now seek to justify their total refusal to 
honor these commitments by the following arguments: 


1. The argument that all of the organizations claimed 
the right to serve and process Section 6 notices to establish 
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crew consist agreements during the 2-year period, but the 
ORC&B also claims the right to strike over the issue, dur- 
ing the 2-year period. The ORCB has never claimed such 
right, for the simple reason that the question never arose 
during the 2-year period and is now moot. An organiza- 
tion cannot strike over a Section 6 proposal until the steps 
of negotiation and mediation, required by the Labor Rail- 
way Labor Act, have been exhausted. As the carriers frus- 
trated all attempts to negotiate or mediate during the 2- 
year period, it expired before this question ever arose. 
Neither the Conductors or the Trainmen engaged in a 
strike, or threatened to, during the 2-year period and the 
question whether they might have been legally entitled to 
do so is now completely academic. 


2. The argument that the notices served by the ORC&B 
were defective because they purported to he based on the 
authority of Section G6 to the Railv yay Labor Act and should 
have recited the authority of Section TTI of the Award. 


This is legal technicality spun to its finest extreme, es- 
pecially when it is considered that notices are drawn and 
conferences thereon are conducted by operating personne! 
of the organization and the earrier, not hy lawyers. But the 
hasic defect of the contention is that a notice under Section 
IIT of the Award was a notice only to alter a preexisting 
crew consist agreement which provided for more or less 
than two trainmen. This was the only function of a See- 
tion III notice. The notices of the Conductors and the 
Trainmen were notices to establish new crew consist agree- 
ments, addressed to those carriers where no such agree- 
ment existed. This was a subject which Board No. 282 had 
expressly held to be beyond its jurisdiction. The earriers’ 
position, in reality, is that there was no forum to which the 
organizations could legally resort, during the 2-year period, 
to aid in the establishment of crew consist agreements, as 
the Board had directed. If this is so, the decision of the 
Board was a futile exercise. 


3. The argument that the conferences held hetween the 
organizations and the carriers did not meet the require- 
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ments of Sections 5 and 6 of the Railway Labor Act be- 
cause the carriers refused to discuss the merits of the 
proposals. As we pointed out in our principal brief, the 
Act does not require that the parties have exhausted the 
discussion of all possible issues; it does not even require 
that the parties have exhausted the possibility of reaching 
agreement. The carriers refer to a comment in the 1964 
Annual Report of the National Mediation Board, that 
carriers and employees should exhaust all reasonable 
efforts to resolve a dispute in conference, before seeking 
mediation. We thoroughly agree, and point out that the 
Board’s entreaty would appear to be addressed to the 
carriers here. In the present instance, the employees did 
make every reasonable effort to reach agreement; it was 
the carriers that adamantly refused. In any event, this 
argument does not meet the issue here, of whether the 
parties are required to exhaust discussion of all issues be- 
fore a right to invoke mediation matures. The carriers 
urge that an organization has no right to invoke media- 
tion until the carrier has consented to diseuss every con- 
tention to its complete satisfaction. This, as we pointed 
out in our principal brief, would permit one party to a dis- 
pute to frustrate the intent and the procedures of the Rail- 
way Labor Act forever, by its own intransigeance. The 
carriers argue that the remedy of an organization in such 
a case is to institute legal proceedings for a mandatory in- 
junction compelling the carrier to bargain, under the au- 
thority of Virginian Railway Company v. System Federa- 
tion No. 40, 300 U.S. 515 (1937). This no doubt is an avail- 
able remedy, but is not the only remedy; the organization 
also has the right to request the services of the National 
Mediation Board when it has become apparent that at- 
tempts to resolve the dispute in conference are futile. 


The Court below held that: 


“The Court is of the opinion that no useful purpose 
would be served by determining whose fault it was 
that in any particular instance a bona fide conference 
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on the merits of the dispute has not. taken place. 
The fact remains that the Railway Labor Act, by 
Section 6 thereof, 45 U.S.C. §156, contemplates that 
there should be a full-fledged conference on the morits 
of a dispute after the service of notices.” (J.A, No, 
20, 229, p. 315). 
This we submit, was error. The Railway Labor Act re- 
quires only that conferences be held or refused, as a con- 
dition precedent to the invocation of mediation. Further, 
if a requirement that all issues be exhausted in confer- 
ence were to be judicially written into the Act as the Dis- 
trict Court has done, it would be most material to know 
which party has frustrated that requirement. In effect, the 
Court below held that a carrier may frustrate a conference, 
and then enjoin the organization from proceeding to media- 
tion, based on its own wrong. This, we suggest, cannot 
stand, 


4. The argument that the District Court's holding “aided 
rather than interferred with’? the functions of the Media- 
tion Board. The argument is that the ‘‘nature of the duty to 
bargain” imposed by the Railway Labor Act, and “whether 
that duty and the provisions required by the Act... 
have been compiled with” are issues to be decided hy the 
courts, that they are issues as to which the Mediation 
Board “has no adjudicatory function”, and that the Joard 
“will do nothing to decide them.” We point out that the 
factual premise for this argument is incorrect: the Na- 
tional Mediation Board did determine that it had jurisdic- 
tion to proceed with the Section 6 notices served by the 
organizations (J.A. 64: J.A. in No. 20, 229, p. 290). The 
carriers have refused to comply with the decision of the 
Mediation Board at all times since, and persist in attempt- 
ing to frustrate the Board’s performance of its function 
by inducing the Court below, and this Court, to reach 
a contrary decision. How this delaying action ean be 
regarded as in “aid” of the National Mediation Board is 
difficult to perceive. We suggest that a contrary decision 
below, that the Court would not interfere in a matter pend- 
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ing before the Mediation Board, would have been much 
more in aid of the Board and its functions. The conten- 
tion of the carriers is similar to an argument that a liti- 
gant should have an unlimited right to appeal interlocu- 
tory orders of a district court to a court of appeals, as 
in “aid” of the effective administration of justice. This is 
precisely what the carriers desire this Court to sanction 
here. They have now frustrated the procedures of the 
Railway Labor Act for over a year by their refusal to 
confer or mediate, and their submission to the courts of 
their contention that the Section 6 notices of the Organiza- 
tions are “premature”. As their briefs make clear, after 
they have exhausted that delay, they will repeat the process 
with respect to their claim that the organization’s notices 
are ‘‘non-bargainable’’. All that the carriers need to effec- 
tuate this scheme is an overruling of this Court’s decision 
in International Brotherhood of Teamsters v. Brotherhood 
of Railway & Steamship Clerks, 358 F.2d 540 (C.A.D.C., 
1966), holding that the District Court should properly re- 
fuse to intervene in a matter pending before the Mediation 
Board. This the Carriers now seck, all in the name of 
“aiding” the National Mediation Board to perform its fune- 
tion. 


Since the filing of our principal brief, the Court has 
repeated its holding in the Teamsters case. In United Air- 
craft Corp. v. N.L.R.B., No. 20, 163, July 21, 1966, this 
Court held that the District Court properly held that it had 
no jurisdiction to restrain, or regulate, the conduct of a 
pending proceeding before the N.L.R.B., saying: 

“Tt seems to us that a mere statement of the relief 
sought is sufficient to demonstrate want of jurisdiction 
in the District Court to proceed. Doing so would 
make the District Court an appellate tribunal over 
interlocutory rulings of the Board.” 


We suggest that the Section 6 notices served by the 
organizations, to establish crew consist rules of one con- 
ductor and two brakemen, were valid and in accord with 
the intent of Congress and of Arbitration Board No. 282, 
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that they were lawfully entitled to invoke the services of 
the National Mediation Board when it became apparent 
that attempts to resolve the issue in conferences on the 
properties were unsuccessful, and that the Court below 
should not have exercised jurisdiction to prevent the Board 
from mediating the dispute. 


Iv. 
THE NORRIS-LA GUARDIA ISSUE IS NOT MOOT 


In our principal brief we referred to the prior holdings 
of the courts that a labor organization cannot be enjoined 
from refusing to perform work as the result of a major 
dispute; especially where it has attempted to exhaust the 
procedures of the Railway Labor Act in order to resolve 
the dispute and has been frustrated by the carrier’s re- 
fusal to participate in the required procedures. The carriers 
have made no answer to this: they seek to avoid the issue 
by the claim that it is moot. Although the Court below 
did not enjoin the appellant, it held that it had the au- 
thority to do so and retained jurisdiction to do so in the 
future. It is one thing for a court to declare the legal status 
of the parties; it is quite another for the court to hold that 
a party cannot attempt to alter that status, to declare its 
right to enjoin it, and to retain jurisdiction for the pur- 
pose of enjoining it. Thus, the appellant lives under the 
threat of an injunction, if the lower Court’s adjudication of 
power to enjoin is correct. The lower Court’s holding, 
when coupled with its decision in the Firemen’s case, Means 
that the Conductors must labor involuntarily under the 
interim work rules forever, subject to instantaneous in- 
junction should they ever attempt to negotiate, mediate, or 
engage in self-help for the purpose of altering them. This 
is surely the type of order which the Norris-LaCuardia 
Act was designed to prevent. This is also the situation of 
the Trainmen; an injunction was in fact issued against 
the Firemen, Also unresolved is the question of the 
carriers’ liability to the organizations under Scction 7 of 
the Norris-LaGuardia Act, for damages and counsel foes, 
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as a result of their procurement of a temporary restrain- 
ing order from the Court below for a period of 37 days. 
The question of the lower Court’s authority to enjoin the 
organizations is by no means moot, and should be deter- 
mined by this Court. 


Vv 
THE RAILROADS COMPRISING THE SOUTHERN 


RAILWAY GROUP ARE NOT PROPER PARTIES 
PLAINTIFF. 


The carriers coneede that the Southern Railway group 
withdrew their notices of November 2, 1959 and, “because 
of their withdrawal from national handling of the dispute, 
the carriers in question did not participate in the pro- 
ceedings before Emergency Board No. 154 or before Ar- 
bitration Board No. 282.” Thereafter they entered into a 
settlement with the ORC&B whereby each party withdrew 
its crew consist demands of November 2, 1959 and Sep- 
tember 7, 1960. The carriers now contend that P. L. 88-108 
and the Award are binding on these railroads and their em- 
ployees, irrespective of any agreements between them to 
the contrary. As is true of so many of the carrier’s asser- 
tions in this Court, we find that it is exactly opposite to 
what they informed the Congress at the time. The House 
Committee was fully aware that the Southern Railway 
group had withdrawn from the national dispute, and was 
making independent settlements with the labor organiza- 
tions. The Committee was understandably interested in 
knowing whether P. L. 88-108 would have the effect of em- 
bracing the Southern Railway System and its employces 
and nullifying these private settlements. The carriers as- 
sured them that it would not. 


“Mr. Broyhill. Could I ask vou also, if the gentle- 
man will yield to me, in relationship to the same 
question whether or not Southern Railway would 
be involved in this legislation? They are not a 
party to this dispute. 
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“Mr. Loomis. It is our understanding that this 
resolution applies to the instant dispute and to 
those that are parties to it. It would have no effect 
whatever either way upon the Southern Railway. 
“Mr. Broyhill. Thank you.” 

(House Hearing, p. 561). 


Further, the Board itself disclaimed any intent to em- 
brace these non-participating carriers within the Award. 
(J.A. 185-186). 


We know of no reason which would require that an ar- 
bitration award be binding on a carrier which has with- 
drawn from association from the other carriers participat- 
ing in the controversy, has declined to participate in the 
arbitration, has disclaimed any part of it, has gone its own 
way, and has made its own settlement with the labor or- 
ganization on its own lines. This would certainly not be 
true as a matter of general law; the unusual result urged 
by the carriers could only ensue here if Congress 
specifically directed it. In this instance it clearly did not 
so intend. 


We suggest that this issue is resolved by the carriers’ 
admission that the Southern Railway group had had with- 
drawn its Section 6 notices, had withdrawn from associa- 
tion with the other carriers, did not participate hefore 
either the Presidential Emergeney Board or Board No. 
282 and made its own settlement with the ORC&B, and by 
the fact that Congress understood and intended that the 
law and the Award would not include them. This group of 
railroads, and their employees, simply have no interest in 
this litigation. 

Respectfully submitted, 
James D, Hin 
Counsel for Order of Railway 
Conductors and Brakemen 
Of Counsel: 

Harry WitmMartH 
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QUESTIONS PRESENTED 
In our opinion, the following questions are presented: 


1. Upon the expiration of the two-year period in which 
the Award by Arbitration Board No. 282 ‘‘shall continue in 
force,’’ do the modifications in crew-consist rules made by 
or pursuant to the Award, including provisions for the pro- 
tection of existing employees, continue to apply until 
changed in accordance with the Railway Labor Act or do 
the old rules automatically revive and apply thereafter un- 
til changed in accordance with the Railway Labor Act? 

2. May the procedures established by Section III of the 
Award for changing rules requiring a specified number of 
trainmen be invoked after the expiration of the two-year 
period in which the Award shall continue in force? 

3. Could a union subject to the Award elect, prior to the 
expiration thereof, to proceed under the procedures es- 
tablished by the Railway Labor Act rather than under the 
procedures established by the Award with respect to pro- 
posed changes in crew-consist rules? 


(a) Were notices of proposed changes in crew-consist 
rules purportedly served pursuant to Section 6 of the 
Railway Labor Act during the period of the Award prema- 
ture and ineffective under the Railway Labor Act until 
the day after the expiration of the period in which the 
Award ‘‘shall continue in force’? 

(b) Did meetings held during the period of the Award 
with respect to the said notices, in which the carriers ex- 
plained their objections to the prematurity of the notices 
and did not discuss the merits of the proposed changes in 
crew-consist rules, constitute ‘‘conferences”’ upon such 
notices within the meaning of Sections 5 and 6 of the Rail- 


(i) 
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way Labor Act, and must such conferences be held after 
the notices became effective under the Railway Labor Act? 

(c) Were applications by the union for mediation by the 
National Mediation Board with respect to some of the 
said notices premature when such applications were made 
prior to the expiration of the Award, prior to effective 
service of the notices and prior to the holding of conferences 
upon such notices? 


4. Whether there is any issue before the Court as to the 
applicability of the Norris-LaGuardia Act when the only 
injunctive relief granted below was a temporary restrain- 
ing order which expired before the appeals were taken and, 
if the issue is before the Court, whether the said Act is 
applicable to a request for injunctive relief under the cir- 
cumstances of this case? 

5. Whether Public Law 88-108 and the Award applied as 
between the Order of Railway Conductors and Brakemen 


and the Southern Railway Company and certain of its 
subsidiaries, where the union served the said carriers with 
its Section 6 notice of September 7, 1960 disposed of by 
the Award and that notice remained outstanding as of the 
enactment of Public Law 88-108 and the effective date of 
the Award, and whether the said carriers are proper parties 
plaintiff in this proceeding? 


INDEX 


TaBLE oF ConTENTS 


Statement of the Case 
Statutes Involved 
Summary of Argument 
Argument 
I. The Rules Established by or Pursuant to the 
Award Continue to Apply After the Expira- 
tion of the Award Until Changed in Accord- 
ance with the Railway Labor Act 
. The Procedures Established by the Award 
Continue to Apply Until Changed in Accord- 
ance with the Railway Labor Act 
. The Union Could Not, During the Period of 
the Award, Elect to Invoke the Procedures 
Established by the Railway Labor Act In- 
stead of the Procedures Established by the 
Award with Respect to Proposed Changes 
in Crew-Consist Rules 
A. The Section 6 Notices Served During the 
Period of the Award Were Premature. . 
B. Conferences within the Meaning of Sec- 
tions 5 and 6 of the Railway Labor Act 
Have Not Been Had 
. The Judgment Below Did Not Interfere 
with the Jurisdiction of the National 
Mediation Board 
. The Norris-LaGuardia Issue Is Moot 
- The Southern Railway Company and Cer- 
tain of Its Subsidiaries Were Proper Parties 
Plaintiff 
Conclusion 
Appendix A.. 
Appendix B. 


—9131-4 


INDEX 


TasLe oF CITATIONS 
Cases: 


AAL Chapter, Flight Engineers’ International Asso- 
ciation v. National Mediation Board, C.A. No. 522- 
61 (D.D.C., 1961) 

Akron, Canton & Youngstown R. Co. v. Barnes, 215 
F. 2d 423 (7th Cir., 1954) vacated, 348 U.S. 893 
(1954) 

* American Airlines, Inc. v. Air Lines Pilots Ass’n, 
Inter., 169 F. Supp. 777 (8.D. N.Y., 1958)........ 

Benitez v. Anciani, 127 F. 2d 121 (1st Cir., 1942)... 

* Brotherhood, Etc. v. Atlantic Coast Line R. Co., 201 
F, 2d 36 (4th Cir., 1953) 

Brotherhood of Locomotive Eng. v. Baltimore & Ohio 
R. Co., 310 F. 2d 503 (7th Cir., 1962), aff’d 372 U.S. 
284 (1963) 

* Brotherhood of Loc. Fire. & Eng. v. Chicago, B. & 
Q. R. Co., 225 F. Supp. 11 (D. D.C., 1964), aff’d per 
curiam, 118 U.S. App. D.C. 100, 331 F.2d 1020 
(1964), cert. den. 377 U.S. 918 (1964) 

* Brotherhood of Rail. Train. v. New York Central 
R. Co., 246 F. 2d 114 (6th Cir., 1957) 

* Chicago & North Western Ry. "Co. v. Order of Rail. 
Tel., 264 F. 2d 254 (7th Cir., 1959), rev’d, 362 U.S 
330 ” (1960) 

. Chicago, Rock Island & Pacific R. Co: v. “Sw ite h- 
men’s Union, 292 F. 2d 61 (2d Cir., 1961)... ... 

* Elgin, J.€& E. R. Co. v. Burley, 325 US. 711 (1945) 

Engineers v. Chicago, R. I. & P. R. Co., 382 U.S. 423 
(1966) 

* Felter v. Southern Pacific Co., 359 U.S. 326 (1959) 

Fibreboard Corp. v. Labor Board, 379 U.S. 203 (1964) 

General Committee v. M.-K.-T. R. Co., 320 U.S. 323 
(1943) 

General Committee v. Sou. Pac. Co., 320 U.S. 338 


“Cases or authorities chiefly relied upon are marked 
by asterisks. 


Vv 
Page 
39 


39 
31 


33 
41 


. 382, 36 
41 


40 


39 


Railroad Trainmen v. Howard, 343 U.S. 768 (1952) 

Railway Clerks v. Employees Assn., 380 U.S. 
(1965) 

Railway Clerks 


“Cases or authorities chiefly relied upon are marked 
by asterisks. 


Southard & Co. v. Salinger, 117 F.2d 194 (7th Cir., 
1941) 

Southern Pacific Company v. National Mediation 
Board, 223 F. Supp. 951 (D.D.C., 1963) 

* Southern Ry. Co. v. Brotherhood of Locomotive 
Firemen, Etc., 119 U.S. App. D.C. 91, 337 F. 2d 127 
(1964) 

Spreckels Sugar Co. v. Wickard, 75 U.S. App. D.C. 
44, 131 F.2d 12 (1941) 

Switchmen’s Union v. Board, 320 U.S. 297 (1943)... 

* Telegraphers v. Chicago & N. W. R. Co., 362 U.S. 
330 (1960) 

Texas & N. O. R. Co. v. Ry. Clerks, 281 U.S. 548 
(1930) 

Tunstall v. Brotherhood, 323 U.S. 210 (1944) 

Union Pacific R. Co. v. Price, 360 U.S. 601 (1959)... 

*Virginian Ry. v. Federation, 300 U.S. 515 


Statutes: 


* Public Law 88-108 
Section 1 
Section 3 
Section 4 
Section 6 
Section 8 

* Railway Labor Act 
Section 2 


* Cases or authorities chiefly relied upon are marked 
by asterisks. 


INDEX vii 


Miscellaneous: 


Page 
H. J. Res. 565 and S. J. Res. 102, 88th Cong., Ist Sess. 17, 18 
* Hearings on H. J. Res. 565, 88th Cong., 1st 
ess) et a Wer pee oo mbites oe 4, 17, 18, 29 
* Hearings on S. J. Res. 102, 88th Cong., 1st Sess. 18 
* H. Rept. No. 713, 88th Cong., 1st Sess 
*S. Rept. No. 459, 88th Cong., Ist Sess...... 18, 19, 21, 28 
* 109 Cong. Rec 
Report of Presi 3, 4, 21 
4, 5, 21 


Pittoke deeb Penh 6, 7,8 
Thirtieth Annual Report, National Mediation Board 34, 35 


* Cases or authorities chiefly relied upon are marked 
by asterisks. 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,158 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN, 
Appellant, 


Vv. 


THE AKRON & BARBERTON BELT RAILROAD COMPANY, 
ET AL., Appellees. 


No. 20,191 


THE AKRON & BARBERTON BELT RAILROAD COMPANY, 
ET AL., Appellants, 


vw. 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN, 
Appellee. 


ON APPEALS FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES IN NO. 20,158 AND FOR 
APPELLANTS IN NO. 20,191 


These are cross appeals from a judgment entered on 
April 26, 1966. Appellant in No. 20,158 and Appellee in No. 
20,191 is the Order of Railway Conductors and Brakemen, 
hereinafter referred to as the ‘“‘ORCB.”’ Appellees in No. 
20,158 and Appellants in No. 20,191, upon whose behalf 
this brief is filed, are 61 railroads, which are hereinafter 
collectively referred to as the ‘‘carriers.’’ The appeals have 


(1) 
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been consolidated by order of this Court pursuant to a 
Joint Motion which also provided that all issues raised by 
either appeal would be briefed. first by the ORCB and then 
by the carriers, and: that a reply brief may be filed by the 
ORCB. 

A number of other cases are pending here which in part 
involved similar issues. They include Docket Nos. 20,152 and 
20,172, which are cross appeals by the Brotherhood of 
Railroad Trainmen, a local thereof, and the Switchmen’s 
Union of North America and by the carriers from a separate 
judgment entered in the same proceeding below, and Docket 
Nos. 20,192, 20,193, 20,215 and 20,216, which are cross ap- 
peals by the Brotherhood of Locomotive Firemen and 
Enginemen and by the carriers from judgments entered in 
two separate proceedings which were consolidated below. 
In a Memorandum and Order entered on June 15, 1966 in 
the latter Dockets, this Court directed that the three groups 


of appeals be heard at the same session before the same 
division. 


Statement of the Case 


In 1959, the overmanning of trains resulting from ob- 
solete work rules having little or no relation to actual 
manpower needs in the light of modern technological 
developments constituted a serious problem. See Brother- 
hood of Locomotive Eng. v. Baltimore & Ohio R. Co., 310 
FP. 2d 503, 505-506 (7th Cir., 1962), aff’d, 372 U.S. 284 (1963). 
A May 18, 1959 Report by the Interstate Commerce Com- 
mission, for example, found that ‘‘there is confirmation 
of the belief that the railroad wage structure, including 
work rules and certain full-crew laws, may unjustifiably 
involve uneconomic use of labor.’’ Railroad Passenger 
Train Deficit, 306 I.C.C. 417, 480. On or about November 2, 
1959, in an effort to overcome this problem, most of the 
nation’s railroads served the unions representing their 
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operating employees with notices under Section 6 of the 
Railway Labor Act (44 Stat. 582, as amended, 45 U.S.C. 
§ 156). While a number of proposals were made, the two 
relevant here proposed, in general, the elimination of all 
rules requiring the use of firemen (helpers) on locomotives 
(other than steam powered) in freight and yard service, 
and the elimination of all rules which required the use of 
a stipulated number of trainmen on crews in road and yard 
service, with both matters being left to managerial dis- 
cretion (J.A. 12-13, 34). On or about September 7, 1960, the 
unions served the railroads with Section 6 notices of 
counterproposals which, among other things, would gen- 
erally require the use of a fireman on all locomotives and 
the use of two trainmen on all road and yard crews (J.A. 
13, 35). 

After unsuccessful negotiations by the parties, the Presi- 
dent appointed a Presidential Railroad Commission to 
investigate the controversy and use its best efforts to 
bring about a settlement (J.A. 13-14, 35). In its February 
28, 1962 Report to the President, the Commission recom- 
mended generally (p. 7) that ‘‘the rules governing the 
manning of engines and trains and the assignment of em- 
ployees be revised to permit the elimination of unnecessary 
jobs and at the same time to safeguard the interests of the 
individual employees adversely affected.’’ The Commis- 
sion found that, although it was not possible to say ‘‘that 
nowhere in the United States is there in operation a single 
run which requires the services of a [fireman] to render 
it safe and efficient,’’ such situations are so “‘ynique’’ that 
they should not be made the subject of a general rule re- 
quiring the use of firemen (pp. 45-46). Accordingly, the 
Commission recommended that rules requiring the use of 
firemen be abrogated and that, subject to measures for 
the protection of men already employed, the carriers should 
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be permitted in their discretion to discontinue firemen’s 
assignments (pp. 48-50). As to crew-consist, the Commis- 
sion determined that the existing rules, most of which 
had been developed more than 30 years ago and some of 
which went back to the 19th century (p. 55), had resulted 
in ‘‘some overmanning .. . but little undermanning’’ (p. 
57). Accordingly, the Commission recommended that pro- 
posals for changes in crew-consist rules, if not agreed 
upon, be arbitrated by special tribunals applying specified 
guidelines, with various protections for the men already 
employed (pp. 59-60). These recommendations were ac- 
cepted by the carriers but were rejected by the unions.’ 

Efforts by the National Mediation Board to mediate the 
dispute also were unsuccessful, and the Board terminated 
its services on July 16, 1962 after the unions refused a 
proffer of arbitration under Sections 7 and 8 of the Rail- 
way Labor Act. The carriers served notice that they in- 
tended to put their proposals into effect, and the unions 
resorted to litigation aimed at preventing that from being 
done. Locomotive Engineers v. B. & O. R. Co., 372 U.S. 284 
(1963). The Supreme Court eventually held that the No- 
vember 2, 1959 Section 6 notices served by the carriers were 
valid, and that the carriers were free to implement their 
proposals by self-help as the procedures of the Railway 
Labor Act had been exhausted, subject to the possible 
creation of an emergency board under Section 10 of the 
Railway Labor Act. Jd., at 289-291. 

An emergency board was appointed by the President 
under Section 10. The Report to the President by Emer- 
gency Board No. 154,? submitted on May 13, 1963, contained 
recommendations which generally paralleled those made by 


1See H. Rept. No. 713, 88th Cong., 1st Sess., p. 7. 

2 The Report is set out in full in Hearings on H.J. Res. 565 before the 
House Committee on Interstate and Foreign Commerce, 88th Cong., 1st 
Sess, (hereinafter referred to as “House Hearings”) 42-49. 
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the Presidential Railroad Commission, except for a sug- 
gestion that a special board procedure be utilized in re- 
solving disputes over the use of firemen (helpers). Among 
other things, the Report noted that even ‘the brotherhoods 
do not contend that there are no jobs presently occupied 
by firemen which cannot be abolished”? (House Hearings, at 
45). The recommendations were accepted by the railroads, 
but rejected by the unions. H. Rept. No. 713, supra at 7. 

Under Section 10 of the Railway Labor Act, ‘‘for thirty 
days after’? an emergency board ‘‘has made its report 
to the President, no change, except by agreement, shall 
be made by the parties to the controversy in the conditions 
out of which the dispute arose.”’ 45 U.S.C. § 160. That 
30-day period expired on June 12, 1963, and the carriers 
thereafter were free to implement their November 2, 1959, 
proposals, including the abolition of existing fireman 
(helper) and crew-consist work rules and the use of firemen 
and trainmen only as deemed necessary in the exercise of 
managerial discretion. On the other hand, the unions were 
free to strike or to resort to other self-help. Locomotive 
Engineers v. B.  O. R. Co., supra at 291. 

Further negotiations during the 30-day period and there- 
after also were unsuccessful. A proposal by the Secretary 
of Labor for disposition of the firemen (helper) and crew- 
consist issues along the lines of the recommendations by 
the Emergency Board was accepted by the carriers but 
rejected by the unions; a proposal by the President to sub- 
mit all issues to Justice Goldberg for final determination 
was accepted by the carriers but rejected by the unions; a 
proposal by the Secretary of Labor to submit the fireman 
(helper) and crew-consist issues to a board of arbitration 
under Sections 7 and 8 of the Railway Labor Act was ac- 
cepted by the carriers and accepted in principle by the 
unions, but procedural objections by the unions could not be 
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worked out. See H. Rept. No. 713, supra at 8, 12; Opinion 
of the Neutral Members, 41 Labor Arbitration 680, 683-684 
(1963). 

When it became apparent that a disastrous strike was 
imminent, the President proposed preventive legislation 
and the Congress responded by enacting P. L. 88-108 (77 
Stat. 132). The provisions and legislative history of that 
statute will be discussed in detail in our Argument. For 
present purposes, it suffices to note that the Congress re- 
jected the approach urged by the Administration—interim 
regulation by the Interstate Commerce Commission while 
the parties continued to negotiate in an effort to reach an 
agreement disposing of their 1959 and 1960 Section 6 
notices. Rather, the key fireman (helper) and crew-consist 
issues were submitted to arbitration and the arbitration 
award was to constitute a ‘‘complete and final disposition’’ 
of the portions of the Section 6 notices raising those issues.* 

Arbitration Board No. 282 was required, by Section 3 
of P.L. 88-108, to incorporate into its award ‘‘any matters 
on which it finds the parties were in agreement’’ and to 
“‘give due consideration to those matters on which the 
parties were in tentative agreement.’’ In upholding the 
validity of the Award, the courts concluded that the Board 
had complied with that requirement. Brotherhood of Loc. 
Fire. & Eng. v. Chicago, B. & Q. R. Co., 225 F. Supp. 11 
(D.D.C., 1964), aff’d per curiam, 118 U.S. App. D. C. 100, 
331 F. 2d 1020 (1964), cert. den., 377 U.S. 918 (1964). 

As to the fireman (helper) issue, the Board was ‘‘able 
to develop and complete the parties’ tentative agreements 
concerning the treatment of individual firemen,’’ but ‘‘found 
no substantial structure of agreement . . . concerning the 
proposed elimination of firemen’s jobs.’’ Opinion of the 
Neutral Members, supra at 686. After an independent re- 


3 Section 6 of P.L. 88-108 required the parties to resume collective bar- 
gaining on the issues which were not submitted to arbitration, and an 
agreement disposing of those issues was reached on June 25, 1964 (J.A 
17, 35). 
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view of the evidence, the Board agreed with the Presidential 
Railroad Commission ‘that firemen-helpers are not so es- 
sential for the safe and efficient operation of road freight 
and yard diesels that there should continue to be either a 
national rule or local rules requiring their assignment on 
all such diesels.’? Jd., at 688. From its “study of the 
record,’’ the Board was ‘‘convinced .. . that the number of 
road freight and yard assignments in which considera- 
tions of safety and efficiency dictate the need of firemen is 
relatively small,’’ and that a procedure which would permit 
“‘the firemen’s organizations sole discretion to decide that 
firemen must be used in up to ten per cent of all crew 
assignments ... provided a sufficient margin for error.”’ 
Id., at 691. 

Accordingly, Section II of the Award modified the exist- 
ing rules governing the use of firemen so as to permit 
the eventual elimination of firemen on all but 10% of the 
regular assignments on diesel locomotives in freight and 
yard service. Generous protections were provided, how- 
ever, for existing employees. In general, firemen who 
had less than two years seniority as of the effective date of 
the Award could be separated from employment upon the 
payment of substantial separation allowances, those with 
between two and ten years seniority could be offered com- 
parable jobs (with five-year guarantees against any reduc- 
tion in wages and the payment of relocation expenses) and 
separated from employment upon the payment of substan- 
tial separation allowances if they refused to accept such 
job offers, and those with more than ten years seniority 
were to be retained in engine service unless they retired, 
were discharged for cause or otherwise were removed from 
employment by natural attrition. J.A. 187-193. 

Insofar as the crew-consist issue was concerned, the 
Board found that the existing ‘‘myriad of local arrange- 
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ments has led to numerous inconsistencies in the manning 
of crews,’’ that ‘‘some of the existing rules, originating 
as they did more than a half-century ago, are anachronistic 
and do not reflect the present state of railroad technology 
and operating conditions,”’ that ‘‘some overmanning exists 
in road and yard crews as a result of schedule rules and local 
agreements,”’ and that, although ‘‘the evidence of under- 
manning is less persuasive, we must also acknowledge this 
possibility on some assignments.’’ Opinion of the N: eutral 
Members, supra at 693-694. The Board found that the par- 
ties had reached tentative agreements which would largely 
dispose of this issue (id., at 695-696), and Section III of the 
Award ‘‘[e]xcept for minor modifications, . . . reflects each 
one of these tentative agreements, both in matters of ap- 
proach and in matters of substance.’’ Id., at 696. 

Thus, in substantial accordance with the tentative agree- 
ments of the parties, Section III established a procedure 
whereby, in general, written notice could be given of pro- 
posed changes in rules requiring a specified number of 
trainmen, the interested carrier and union were required 
to confer and attempt to agree upon the proposed changes, 
and either party could submit the dispute to a special 
board of adjustment for final decision pursuant to ‘‘guide- 
lines’’ specified in the Award if no agreement was reached. 
No trainmen could be separated from service pursuant to 
the Award, and trainmen in active service were to be re- 
tained in road or yard service unless they retired, were dis- 
charged for cause or otherwise were removed from em- 
ployment by natural attrition. J.A. 194-198. 

Pursuant to Section II of the Award, the railroads re- 
duced the number of firemen employed by some 18,000, paid 
separation allowances amounting to some $36,000,000, and 
provided comparable jobs for some 1200 former firemen. 
Pursuant to Section III of the Award, the railroads were 
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authorized to discontinue some 7500 crew-consist positions 
as soon as they were not needed to provide employment to 
the protected employees. When the two-year period in 
which the Award by Board 282 ‘‘shall continue in force’’ 
expired, about half of those assignments had been elimi- 
nated and it is estimated that from two to four years will 
be required to eliminate the remainder through attrition 
of the protected employees. J.A. 27-28. 

On or about March 23, 1965, the ORCB served 54 of the 
carriers with notices of a demand that they agree, effective 
30 days thereafter, to a rule requiring the use of two brake- 
men on all crews in road service (J.A. 76-78).4 The notices 
purportedly were served under Section 6 of the Railway 
Labor Act (45 U.S.C. § 156), although the Award by Arbi- 
tration Board 282 would not expire for some 10 months and 
the ORCB was not authorized to represent road brakemen 
on 44 of the carriers (J.A. 74). The carriers replied, in 
general, that the notices were improper because served 
prior to the expiration of the Award and those carriers on 
which the ORCB was not authorized to represent road 
brakemen also replied that the notices were improper and 
non-bargainable for that reason (J.A. 78, 83-86). Some of 
the carriers met with the ORCB and explained their views 
that the notices were improper and non-bargainable, but 
none of them discussed the merits of the proposal made 
in the notices although the ORCB attempted to do so (J.A. 
78-79). In five instances, the ORCB requested the services 
of the National Mediation Board, and its applications were 
docketed by the Board for mediation or investigation 


*The notices also proposed to require one conductor on each crew, but 
one conductor already was required by existing agreements. We note that 
the portion of the record cited was corrected, after these appeals were filed, 
to show that the notice was not served upon three of the carriers—the 
Spokane, Portland & Seattle Railway, the Oregon Electric Railway and 
the Oregon Truck Railway—until on or about October 23, 1965. Order 
Correcting Record, dated June 29, 1966. 
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(J.A. 79, 87-159). All of these events occurred prior to 
the expiration of the Award. No mediation has been had, 
and the Board explained in a related situation involving the 
Brotherhood of Locomotive Firemen and Enginemen that it 
would not attempt ‘‘to anticipate the court determination,”’ 
and would ‘‘proceed accordingly’’ once that determination 
was made (J.A. 159-160). 

The parties stipulated that any issues as to the validity 
of the Section 6 notices, other than the issue as to the prema- 
turity of such notices because served during the period of 
the Award, would not be litigated in this proceeding and 
could be raised in any other proceeding (J.A. 81). Ac- 
cordingly, the judgment ‘‘does not determine any issue as 
to whether’’ the carriers on which the ORCB does not 
represent road brakemen ‘‘are required to confer, nego- 
tiate or bargain’’ with the ORCB in such circumstances, 
‘cand is without prejudice to the rights of any party in 
that regard’’ (J.A. 173-174). 

The judgment did declare (J.A. 167-174), among other 
things, that the procedures provided in Section III of the 
Award for changing crew-consist rules could not be in- 
voked or completed after the expiration of the Award; that 
the modifications in the prior crew-consist rules made by 
the special board awards and crew-consist agreements pur- 
suant to the Award continue to apply after the expiration of 
the Award until changed in accordance with the procedures 
of the Railway Labor Act; that the ‘‘protected’’ employees 
shall continue to enjoy the protections provided by the 
Award; that the Section 6 notices served by the ORCB 
during the period of the Award were premature and did 
not become effective until the day after the expiration of 
the Award; that the meetings between certain of the carriers 
and the ORCB respecting those notices, held prior to the 
expiration of the Award, did not constitute ‘‘conferences’’ 
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within the meaning of Sections 5 and 6 of the Railway 
Labor Act; that recourse to the Mediation Board could be 
had only after the notices became effective and conferences 
thereupon were commenced; that the applications by the 
ORCB for mediation, therefore, were premature and did 
not become effective until conferences were commenced 
after the expiration of the Award; and that conferences 
must be had and mediation invoked after the expiration of 
the Award with respect to the Section 6 notices in order 
to exhaust the procedures of the Railway Labor Act. 

The judgment is limited to a declaration of the rights of 
the parties and does not grant any injunctive relief. A 
temporary restraining order against a strike, as extended 
by consent, expired on March 29, 1966 (J.A. 28-31, 39), prior 
to the judgment appealed herein. 


Statutes Involved 


We set forth in Appendix A hereto certain statutory 
provisions in addition to those set forth in the Appendix to 
the brief filed by the ORCB. 


Summary of Argument 


The court below did not hold and the carriers do not 
contend that the modifications in the existing rules made 
by or pursuant to the Award are ‘‘permanent,’’ as the 
ORCB purports to believe. After the expiration of the 
Award, the rules and procedures established by or pur- 
suant to the Award may be changed pursuant to the pro- 
cedures of the Railway Labor Act following the service 
of valid notices of proposed changes under Section 6 of 
that Act. 

There is no support in the language or legislative history 
of P.L. 88-108 for a contention that the old rules were 
automatically restored upon the expiration of the Award. 
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Rather, that language and legislative history demonstrate 
that the Congress intentionally integrated the arbitration 
of the fireman (helper) and crew-consist issues into the 
‘time-tested provisions of the Railway Labor Act’’ under 
which the provisions of an agreement or arbitration award 
continue to apply after the expiration of the term of such 
agreement or award until changed in accordance with the 
‘‘major’’ dispute procedures of the Act. While those 
procedures were supplanted during the period of the Award, 
upon the expiration of that period the parties once more 
were subjected to the ‘‘regular established procedure of 
collective bargaining’’ under the Act upon the basis of 
the existing rules as modified by or pursuant to the Award, 
which rules continue to apply until changed in accordance 
with the Railway Labor Act. The Congress could not rea- 
sonably have intended and did not intend to reinstate the 
old rules, which have been condemned by several impartial 
governmental bodies, in preference to a continuation of the 
modifications of those rules made by an arbitration board 
dominated by impartial neutral members, and many pro- 
visions of the Award anticipated by the Congress are in- 
consistent with any such intent. 

The procedures established by the Award for making 
changes in rules requiring a stipulated number of trainmen 
may be invoked until such procedures are changed in ac- 
cordance with the Railway Labor Act. There is no basis 
for holding that the provisions for the protection of 
existing employees in Section III-D of the Award continue 
but the procedural provisions in Section III-A, B and C 
do not. The ORCB does not contend otherwise, and ap- 
pears to agree that the procedural provisions continue to 
apply if the court below was correct in holding that the 
crew-consist agreements and special board awards made 
pursuant to such procedures continue to apply after the 
expiration of the Award. 
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There is no support in the language or legislative history 
of P.L. 88-108 for the contention by the ORCB that it could 
elect during the period of the Award to proceed under the 
procedures established by the Railway Labor Act rather 
than under the procedures established by the Award with 
respect to proposed changes in crew-consist rules, thereby 
avoiding a binding determination of its proposed changes 
by a special board of adjustment and permitting a resort 
to strikes or other self help to enforce its demands. Rather, 
the ‘‘major’’ dispute procedures of the Railway Labor Act 
were supplanted by P.L. 88-108 and the Award during the 
period thereof. 

The only injunctive relief granted below, a temporary 
restraining order, expired prior to the entry of judgment 
and to the appeal. Any issue as to the applicability of the 
Norris-LaGuardia Act, consequently, is moot. If the issue 
is before the Court, that Act is inapplicable to a request 
for injunctive relief under the circumstances of this case. 

The Southern Railway Company and certain of its 
subsidiaries were served by the ORCB with its Section 6 
notices of September 7, 1960, and such notices remained 
outstanding when P.L. 88-108 and the Award became ef- 
fective. Consequently, those carriers were subject to P.L. 
88-108 and the Award insofar as the ORCB is concerned, and 
are proper parties plaintiff to this proceeding, as the court 
below held. The contention by the ORCB to the contrary is 
based upon a misunderstanding of the basis for that ruling. 


Argument 


While the ORCB apparently joins in the contention of 
the other unions that the obsolete and inefficient work rules 
modified by or pursuant to the Award automatically re- 
vived upon the expiration of the two-year period in which 
the Award ‘‘shall continue in force,’’ the dominant theme 
of its brief is that it was entitled to ignore the Award and 
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to proceed under the Railway Labor Act in efforts to obtain 
the crew-consist rules which it demanded, backed by the 
threat of a strike if its demands were not met and the 
procedures of that Act were exhausted, rather than under 
the Award whereby its demands would be evaluated and 
determined by a special board of adjustment and could 
not be enforced by resort to a strike. 

The Congress could not reasonably have intended such a 
result and we demonstrate in this brief that it did not so 
intend. Rather, the rules and procedures established by or 
pursuant to the Award continue to apply after the expira- 
tion of the Award until changed by agreement or until 
the procedures of the Railway Labor Act have been ex- 
hausted with respect to valid proposals under Section 6 
of that Act to change such rules and procedures. The effect 
of the expiration of the two-year period during which the 
Award shall continue in force is to subject the parties once 


again to the ‘‘major’’ dispute provisions of the Railway 
Labor Act, which provisions were displaced by P. L. 88-108 
and could not be resorted to during the period of the Award 
with respect to matters covered by the Award. 


I 


The Rules Established by or Pursuant to the Award Con- 
tinue to Apply After the Expiration of the Award Until 
Changed in Accordance with the Railway Labor Act. 


The ORCB appears to be laboring under the mistaken 
impression that the court below held that the rules pre- 
scribed by or pursuant to the Award are ‘‘permanent’’ 
and thus are not subject to change at any time. Thus, 
Part I of its Argument is devoted in large measure to at- 
tacking an assumed holding by Judge Holtzoff that (Brief, 
at 25) those ‘‘rules became a permanent part of the labor 
agreements between the parties,’’ and Part II of its Argu- 
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ment proceeds from an assumption that (Brief, at 27) they 
‘‘became permanent rules ... .’’ In so arguing, the 
ORCB has misconceived the thrust of the judgment en- 
tered below and of the carriers’ position. Thus, the judg- 
ment provides (J.A. 171-172) that the special board awards 
and agreements pursuant to Section III of the Award 
“created a new status which is to be maintained after 
January 25, 1966 until changed by agreement or until the 
procedures of the Railway Labor Act ... have been ex- 
hausted with respect to notices served under Section 6 of 
the Railway Labor Act... proposing changes in the status 
thus created.’’ The same conclusion was expressed by Judge 
Holtzoff in his opinion (J.A. 50). Similarly, the carriers 
alleged in their complaint (J.A. 21) and have persistently 
maintained that the rules and procedures prescribed by 
or pursuant to the Award continue to apply after the ex- 
piration of the Award ‘‘until they have been changed” in 
accordance with the procedures of the Railway Labor Act. 

Apart from its self-created strawman concerning the 
““permanency”’ of the rules established by or pursuant to 
the Award, the ORCB is not very clear in its brief as to its 
views concerning the situation after the expiration of 
the Award. While denying that those rules are applicable 
after the expiration of the Award, the union does not state 
what rules, if any, are to be applied at that time. Presum- 
ably, however, the ORCB concurs, as it did below, in the 
contention of the other unions that the rules in existence 
prior to the Award automatically are restored upon the 
expiration of the Award. This is the position asserted by 
the other unions subject to the crew-consist provisions of 
the Award, relying upon substantially the same material 
as that relied upon by the ORCB at pages 12-27 of its 


5 Of course, proposals to change those rules must be made in good faith 
and be otherwise valid and bargainable. 
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brief, in Brotherhood of Railroad Trainmen, et al. v. The 
Akron & Barberton Belt Railroad Co., et al., Nos. 20,152 and 
20,172. 

Since this Court has directed that the arguments herein 
be heard by the same panel at the same session as the 
arguments in Nos. 20,152 and 20,172, we see no reason to 
burden the Court with a substantially verbatim repetition 
of the arguments made on this point in the carriers’ brief 
filed in Nos. 20,152 and 20,172. Rather, we shall set forth 
herein an abridged version of those arguments as related 
to the arguments made by the ORCB in its brief, and refer 
the Court to the carriers’ brief in Nos. 20,152 and 20,172 
(hereinafter cited as ‘‘Brief No. 20,152’) for a fuller 
statement thereof. Copies of the said brief have been sup- 
plied to counsel for the ORCB. 

The ORCB, like the other crew-consist unions, does not 
suggest that the language of P.L. 88-108 or the Railway 
Labor Act requires restoration of the old rules after 
the expiration of the Award, and there is no statutory 
language which would support such a contention. Prior to 
the enactment of P. L. 88-108, the procedures of the Rail- 
way Labor Act had been exhausted with respect to pro- 
posals by the carriers to abolish those rules and the carriers 
were free to implement their proposals. See pp. 2-5, supra. 
While P. L. 88-108 did impose upon the carriers the obliga- 
tion to restore and observe the old rules, that obligation 
was subject to any changes made by agreement or pursuant 
to the Award and otherwise expired after 180 days on 
February 24, 1964. See Brief No. 20,152, at 15-16. 

The ORCB does rely upon the legislative history of 
P. L. 88-108. Insofar as such legislative history refers to 
the ‘‘temporary”’ or ‘‘interim’’ nature of the proposed 
legislation, or notes that the Award would expire after two 
years, it does not in itself throw any light upon the issue as 
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to what the Congress intended to occur after the expiration 
of the two-year period.* Such history would be pertinent if, 
as the ORCB purports to believe, the court below held 
or the carriers’ contended that the Award was ‘‘perma- 
nent,’’ but the court below did not so hold and the carriers 
do not so contend. 


The principal reliance by the ORCB is upon testimony 
during the committee hearings. Those hearings were de- 
voted to a bill proposed by the Administration which was 
not adopted by the Congress. Under that bill, the Section 6 
notices of November 2, 1959 and September 7, 1960 which 
gave rise to the dispute would have remained outstanding 
and the parties were directed to continue bargaining in an 
effort to reach an agreement disposing of those notices. 
In the meantime, the Interstate Commerce Commission 
would have been authorized to promulgate ‘‘interim’’ rules 
governing the issues in dispute which would ‘‘remain op- 
erative until the parties reach agreement regarding the 
matter involved or, if no agreement is reached, for two 
years following the date the interim rule goes into effect.” 7 
Since the 1959 and 1960 Section 6 notices would still be 
outstanding at the end of the two-year period, if no agree- 
ment was reached, and the procedures of the Railway 
Labor Act had been exhausted with respect thereto, the 
carriers upon the expiration of the two-year period could 
implement their notices to abolish the old rules and the 
unions could strike. See Brief No. 20,152, at 17-18. 


“This is also true with respect to the quotation by the ORCB (Brief, at 
23-24), from the opinion in Engineers v. Chicago, R. 1. & P. Co., 382 U.S. 
423 (1966), in which some of the events leading to the enactment of P.L. 
88-108 were briefly summarized. The only issue decided in that case, in- 
sofar as P.L, 88-108 is concerned, is that state laws governing the manning 
of trains were not pre-empted by P.L. 88-108, and the Supreme Court did 
not purport cither to consider or to decide what the situation would be 
after the expiration of the Award in states which did not have such laws. 

7 House Hearings, at 2. 
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This was explained by the spokesman for the Administra- 
tion (Secretary of Labor Wirtz), who also recognized that 
a nation-wide railroad strike would be as intolerable at 
the later time when I.C.C. regulation ended as it was at the 
time when the legislation was being considered. Thus, the 
Administration’: bill provided for the President to report 
to the Congress and recommend what should be done, shortly 
before the expiration of I.C.C. regulation, and Secretary 
Wirtz expected that an extension of the legislation for 
another interim period would be recommended. As a 
practical matter, therefore, the Administration contem- 
plated that the I.C.C. rules would be continued after the 
initial two-year period if an agreement was not reached. 
No one suggested at any time during the consideration by 
the Congress of the Administration’s bill or of P. L. 88-108 
that the old rules would be automatically revived. See 
Brief No. 20,152, at 18-19, and Appendix B hereto. 

The Congress was not satisfied, however, with the Ad- 
ministration’s bill. Among other things, it believed (S. 
Rept. No. 459, 88th Cong., 1st Sess., at 10) that: 


“‘A failure to provide for a complete solution which 
would terminate the dispute at this time might well 
result in the necessity for a resumption of congressional 
activity in a few months time. The committee has 
sought to avoid this possibility, both because of its 
distaste for legislating solutions to labor-management 
disputes and because of the dangers of repeated con- 
gressional intervention in this field.” 


Thus, the Congress revised the Administration’s bill in 
several respects, one of which was to provide that the 
Award by Arbitration Board No. 282 would constitute 
a “‘complete and final disposition’”’ of the freman (helper) 
and crew-consist issues raised by the 1959 and 1960 Section 
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6 notices and committed by P. L. 88-108 to arbitration. 
Hence, unlike the situation which would have existed under 
the Administration’s bill, the 1959 and 1960 Section 6 notices 
were disposed of under P. L. 88-108 and were not available 
after the expiration of the Award to provide a basis for a 
resort to self help by either the carriers or the union. See 
Brief No. 20,152, at 19-20. 

By thus avoiding the possibility of an immediate strike 
under the 1959 and 1960 Section 6 notices upon the expira- 
tion of the two-year period of the Award, the Congress also 
had to provide for an alternative. It did this by rejecting 
the Administration’s proposal for I.C.C. regulation and by 
providing, instead, for arbitration of the fireman (helper) 
and crew-consist issues which arbitration was integrated 
into ‘‘the time-tested provisions of the Railway Labor Act’? 
(S. Rept. No. 459, supra at 3). Under the Railway Labor Act, 
a ‘‘major’’ dispute over proposed changes in ‘‘agreements 
affecting rates of pay, rules, or working conditions’”’ may be 
settled either by an agreement upon the merits of the 
proposal or by an agreement to submit the dispute to bind- 
ing arbitration. The parties to the dispute then before 
the Congress had agreed in principle to arbitration of the 
fireman (helper) and crew-consist issues, but were unable 
to agree upon the terms of an arbitration agreement. Sec- 
tion 4 of P. L. 88-108 provided that, to the extent possible, 
‘‘the arbitration shall be conducted pursuant to sections 
7 and 8 of the Railway Labor Act, [and] the board’s award 
shall be made and filed as provided in said sections and shall 
be subject to section 9 of said Act.’’? The statute in effect 
supplanted the requirement for an agreement to arbitrate. 
See Brief No. 20,152, at 22-23. 

By thus integrating the arbitration into ‘the time- 
tested procedures of the Railway Labor Act,’’ the Congress 
assured that the modifications in the existing rules made by 
or pursuant to the Award would continue to apply after 
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the expiration of the Award until changed in accordance 
with the procedures of the Railway Labor Act. As noted 
above, a ‘‘major’’ dispute over proposed changes in ‘‘rates 
of pay, rules, or working conditions’’ may be settled under 
the Railway Labor Act either by an agreement upon the 
merits of the proposal or by an agreement to submit the 
dispute to binding arbitration, and P.L. 88-108 in effect 
imposed the latter alternative. The new agreement or 
the arbitration award pursuant to the agreement to ar- 
bitrate accordingly modifies and becomes part of the ‘‘agree- 
ments affecting rates of pay, rules, or working conditions’’ 
which can only be changed through a further resort to the 
procedures of the Railway Labor Act. Consequently, the 
expiration of the term of an agreement or an arbitration 
award does not terminate the obligation of the parties to 
comply with the rules specified therein. Before those rules 
can be changed by termination or otherwise, notice of the 
proposed change must be given under Scction 6 of the Act 
and the notice disposed of by an agreement upon the merits 
or by an arbitration award pursuant to an agreement to 
arbitrate, or the procedures of the Act must be exhausted 
with respect thereto so that the notice may be implemented 
through self help. Manning v. American Airlines, Inc., 329 
F. 2d 32, 34 (2d Cir., 1964) ; see Brief No. 20,152, at 23-25. 
While this consequence of P. L. 88-108 was not explained 
in detail to the Congress, it was not necessary to do so. 
The provisions of the Railway Labor Act are well known, 
and the frequent discussions and explanations of the 1959 
and 1960 Section 6 notices and of the procedures followed 
with respect thereto under the Railway Labor Act must have 
familiarized everyone concerned with the fact that changes 
in existing rates of pay, rules or working conditions are 
brought about through the service of Section 6 notices and 
negotiations, mediations, ete., pursuant thereto, as required 
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by the Railway Labor Act.* Moreover, as the brief filed 
by the ORCB discloses (p. 22), Chairman Harris of the 
House Interstate and Foreign Commerce Committee ex- 
plained that the bill as revised in committee ‘“provides 
that on the two major issues, the order of the arbitration 
board would be in force for a period of two years. Then 
the issues go back under the regular established procedure 
of collective bargaining.’’ (109 Cong. Ree. 15279; emphasis 
added.) See Brief No. 20,152, at 21-22. The “‘regular es- 
tablished procedure of collective bargaining”’ is, of course, 
that established by the ‘‘major’’ dispute provisions of the 
Railway Labor Act. 

Indeed, the Congress could not reasonably have chosen 
to restore the old rules after the expiration of the Award. 
We think that it is inconceivable that the Congress, which 
knew that those rules had recently been condemned by the 
Presidential Railroad Commission and Emergency Board 
No. 154, would nevertheless intend their restoration after 
only two years. See pp. 3-5, supra; Brief No. 20,152, at 25-26. 
In choosing between such rules and those prescribed by an 
arbitration board dominated by impartial neutral members, 
with respect to the period between the expiration of the 
Award and the adoption of new rules by collective bargain- 
ing under the Railway Labor Act, the only rational choice 
that the Congress could make is the one it did make—the 
rules prescribed by or pursuant to the Award. 

This is further demonstrated by the fact that the Award 
contained provisions, as the Congress intended, utterly in- 
consistent with any intention to restore the old rules. The 
Congress realized that the Award almost certainly would re- 
sult in the elimination of many thousand unneeded assign- 
ments and provide protections for existing employees which, 


8 See, ¢.g., S. Rept. No. 459, supra at 4-5; H. Rept. No. 713, 88th Cong., 
Ist Sexs., at 2-3, 6-12, 
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in terms, would extend beyond two years. Under the 
Award, the carriers have been authorized to eliminate 
some 7500 crew-consist assignments, but only when not 
needed to provide crew-consist employment to the existing 
employees who cannot be eliminated except through natural 
attrition, so that only about half of the 7500 unnecessary 
assignments had in fact been discontinued as of the expira- 
tion of the Award. The number of firemen employed has 
been reduced by about 18,000, in part through the payment 
of $36,000,000 in separation allowances to firemen with 
limited seniority which the carriers were authorized by 
the Award to eliminate in that manner. In addition, some 
1200 firemen accepted comparable jobs, with relocation al- 
lowances and a five-year guarantee against a reduction in 
wages, and firemen with more than ten-years seniority 
are entitled to continue in engine-service employment un- 
til removed by natural attrition. See pp. 8-9, supra; Brief 
No. 20,152, at 26-28. 
It 


The Procedures Established by the Award Continue to 
Apply Until Changed in Accordance with the Railway 
Labor Act. 


In part II of its Argument (Brief, at 27-30), the ORCB 
contends (id., at 30) that: ‘‘If the award survived as a 
permanent part of the collective bargaining agreements of 
the parties, all of it survived.’”’ We agree, apart from the 
spurious issue as to the ‘‘permanent’’ nature of the Award 
which the ORCB has sought to introduce. As we have 
demonstrated in Part I of this Argument, the court below 
did not hold and the carriers do not contend that any 
part of the Award is ‘‘permanent,’’ but the court below did 
hold and the carriers do contend, with ample support in 
the language and legislative history of P.L. 88-108, that 
the rules established by or pursuant to the Award continue 
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to apply after the expiration of the Award until changed 
in accordance with the Railway Labor Act. We take it that 
the ORCB concedes that, if we are correct in that conten- 
tion, all of the provisions of the Award continue to apply 
until changed in accordance with the Railway Labor Act. 

Under Section III of the Award, existing rules requiring 
a stipulated number of trainmen on crews in road and yard 
service were continued in effect until changed—ceither by 
agreement or by an award of a special board of adjustment 
—pursuant to procedures established by Section III. Parts 
A, B and C of Section III provide for written notice of pro- 
posed changes in crew consist, conferences thereon and 
submission of the dispute to a special board of adjustment 
for final decision pursuant to guidelines specified in the 
Award if no agreement is reached, except that such pro- 
cedures cannot be invoked with respect to rules requiring 
the use of two trainmen in road service (J.A. 194-197). Part 


D of Section III prescribes the protections to be afforded 
to existing crew-consist employees—continued employment 
in that service until removed by natural attrition (J.A. 198). 


The court below held that the crew-consist agreements 
and special board awards pursuant to the procedures 
established by Parts A, B and C of Section III continue 
to apply until changed in accordance with the Railway 
Labor Act, as do the protective provisions of Part D 
of Section III, but the procedures established by Parts 
A, B and C could no longer be utilized after the expiration 
of the Award. Both the ORCB and the carriers agree that 
the court below erred in ruling that the procedural provi- 
sions established by Parts A, B and C may no longer 
be utilized, if that court was correct in ruling that the crew- 
consist agreements and special board awards made pur- 
suant to those procedures and the protective provisions 
established in Part D of Section III continue to apply. 


The ORCB is concerned with that aspect of Parts A, B 
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and C which prohibits the use of the procedures established 
therein to change rules requiring the use of two trainmen 
in road service, while the carriers are concerned with that 
aspect of Parts A, B and C which permit the use of those 
procedures to change other rules requiring a specified num- 
ber of trainmen in road or yard service. But the same 
principles are applicable to both. After the expiration 
of the Award, either the prohibition against using those 
procedures for changing rules requiring the use of two 
trainmen in road service or the permission to use those 
procedures to change other rules, or the procedures them- 
selves, may be changed in accordance with the Railway 
Labor Act. Until that is done, however, the procedures, 
including the regulations concerning their use, continue to 
apply. 

Whatever may be the effect of the expiration of the 
Award, there is no suggestion in P.L. 88-108, in its legislative 
history, in the Award or in any judicial decisions of a basis 
for making a distinction between the various parts of the 
Award. If the parties had established by agreement pro- 
cedures similar to those provided in the Award for making 
changes in crew consist, as they had tentatively agreed 
to do (see p. 8, supra), plainly the procedures thus es- 
tablished would have continued after the expiration of the 
term of the agreement until changed in accordance with 
the Railway Labor Act. Manning v. American Airlines, Inc., 
supra, so held with respect to check-off procedures es- 
tablished by agreement. The fact that the crew-consist 
procedures were embodied in Award 282, pursuant to the 
direction of the Congress that the Arbitration Board give 
‘‘due consideration’? to the tentative agreements of the 
parties in making its Award, should not make any dif- 
ference in this regard. See pp. 19-20, supra.” 


® As we demonstrate in Brief No. 20,152, at 38-42, the court below also 
erred in holding that the procedures in Section III of the Award could 
not be completed after the expiration of the Award, even though invoked 
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I 


The Union Could Not, During the Period of the Award, 
Elect to Invoke the Procedures Established by the Rail- 
way Labor Act Instead of the Procedures Established 
by the Award with Respect to Proposed Changes in 
Crew-Consist Rules. 


The ORCB not only joins the other unions in contending 
that the procedures of the Railway Labor Act could be 
invoked during the period of the Award with respect to 
proposed changes in matters covered by the Award, but 
goes even further in contending that this could be done 
with respect to proposals which the ORCB sought to put 
into effect during the period of the Award and that its de- 
mands could be enforced by a resort to strikes or other 
self-help even during the period of the Award once the 
procedures of the Railway Labor Act had been exhausted. 
In short, the ORCB contends that it could elect to ignore 
the procedures established by the Award for changing crew- 
consist rules, whereby its proposals would be evaluated 
and decided by a special board of adjustment and it could 
not resort strikes to enforce its demands (P.L. 88-108, 
§ 1), and elect instead to proceed under the Railway Labor 
Act as though P.L. 88-108 had never been enacted and 
the Award had not been made, so as to be in a position 
to enforce its demands by strikes or other self help if the 
procedures of the Act were exhausted without an agree- 
ment being reached. We have noted (pp. 13-14, supra), that 
the dominant concern of the ORCB appears to be in es- 
tablishing that the rulings of the court below preventing any 
such evasion of P.LL. 88-108 and the Award are in error, 
but we submit that those rulings were clearly correct what- 


prior thereto, regardless of whether or not those procedures otherwise 
continue to apply after the expiration of the Award. We do not repeat 
that argument here because that circumstance docs not exist in any 
instances in which the ORCB is involved. 
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ever may be the situation concerning the rules to be applied 
upon the expiration of the Award. 


A. The Section 6 Notices Served During the Period of the 
Award Were Premature. 


On or about March 23, 1965, long before the expiration 
of the Award on January 25, 1966, the ORCB served many 
of the carriers with notice of a proposal to establish an 
agreement, effective 30 days later, requiring the use of 
two brakemen on all trains in road service. There is no 
question about the fact that those notices were served under 
Section 6 of the Railway Labor Act rather than under 
Section III of the Award: the notices expressly stated 
(J.A. 82) that they were ‘‘[pJursuant to Section 6 of the 
Railway Labor Act,’’ and the ORCB so stipulated below 
(J.A. 76) and so concedes in this Court (Brief, at 6, 30). 
And, there is no question about the fact that Section III 
of the Award established procedures for proposed changes 
in rules ‘which require a stipulated number of trainmen 
(assistant conductors, ticket collectors, baggagemen, brake- 
men or flagmen) used in any class of road service... .’’ 
(J.A. 194; emphasis added). Moreover, there is no dispute 
about the fact that the ORCB, after the expiration of the 
Award, could serve notices of proposed changes in crew- 
consist rules and require the carriers to bargain thereupon, 
if such notices otherwise are valid or bargainable.’? We 


10 Road brakemen on most of the carriers served by the ORCB with its 
Section 6 notice are represented by some union other than the ORCB. 
“The obligation imposed on the employer by § 2, Ninth [of the Railway 
Labor Act, 45 U.S.C. § 152 Ninth], to treat with the true representative 
of the employees as designated by the Mediation Board . . . is exclusive. 
It imposes the affirmative duty to treat only with the true representative, 
and hence the negative duty to treat with no other.” Virginian Ry. v. 
Federation, 300 U.S. 515, 548 (1937). Hence, the carriers as to which 
some other union represents road brakemen could not lawfully bargain 
with the ORCB about the use of such brakemen, and its Section 6 notices 
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think it equally clear, however, that that could not be done 
prior to the expiration of the Award. 

We have demonstrated, from its language and legislative 
history, that P.L. 88-108 in effect supplanted the ‘‘major’’ 
dispute provisions of the Railway Labor Act during the 
two-year period of the Award with respect to matters 
covered by the Award. The principal purpose and effect 
of the two-year limit is to subject the parties once again 
to those provisions of the Railway Labor Act for collective 
bargaining upon proposed changes in the rules as modified 
by or pursuant to the Award, which modifications continue 
to apply until changed in accordance with the Act. See 
pp. 19-22, supra, As was explained by Representative Har- 
ris, upon the expiration of the two-year period of the Award, 
“‘the issues go back under the regular established procedure 
of collective bargaining’’ (109 Cong. Rec. 15279). 

Among other things, the Congress thus sought to avoid 
the possibility, inherent in the rejected bill proposed by the 
Administration, of being faced with the threat of a railroad 
strike and a consequent demand for new legislation imme- 
diately upon termination of the two-year period of interim 
I.C.C. regulation proposed in the Administration’s bill. 
See pp. 18-19, supra. That purpose would have been frus- 
trated if the parties could serve new Section 6 notices and 
exhaust the procedures of the Railway Labor Act during 
the period of the Award, as is contended by the ORCB. 

Moreover, the Congress recognized that ‘‘the positions 
on both sides have unfortunately hardened’’ during the dis- 


served on such carriers are invalid and non-bargainable at any time for 
that reason. The parties have stipulated, however, that that issue—as well 
as any others which do not involve P.L. 88-108 and the Award—is not 
to be determined in this case, and the court below accordingly provided 
that its judgement does not determine that issue and is without prejudice 
to the rights of the parties with respect thereto. See p. 10, supra, Thus, 
the issue is not before this Court on this appeal, and we do not deal with 
it further in this brief. 
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pute of ‘‘extremely long standing”’ with a consequent break- 
down in the effectiveness of the Railway Labor Act proce- 
dures. S. Rept. No. 459, supra at 8-9. By assuring that 
any future Section 6 proposals would be reasonably related 
to the findings of the arbitration board and the experience 
under the Award, the Congress hoped to move the parties 
from their ‘‘hardened’’ positions so that when normal 
collective bargaining resumed after the expiration of the 
Award it could reasonably be expected to be successful 
rather than lead to the same impasse that necessitated the 
enactment of P.L. 88-108. Accordingly, Section II-E of the 
Award (J.A. 193) established ‘‘a National Joint Board... 
with responsibility for making an intensive and continuing 
study of the experience in road freight and yard service 
with and without the employment of firemen (helpers) dur- 
ing the period this Award remains in effect’’ and to issue a 
‘report based upon its study’’ within three months of the 
expiration of the Award. So, too, Section III of the Award 
(J.A. 194-197) established its own procedure for making 
changes in rules requiring a stipulated number of trainmen 
by the application of guidelines specified therein. If the 
parties could be required to bargain under the Railway 
Labor Act about proposed changes in fireman (helper) or 
crew-consist rules before the report of the National Joint 
Board was available and before the old crew-consist rules 
had even been changed under the procedures established 
by the Award, as would have been possible if the union’s 
argument is correct, the salutary purpose of the Congress 
to bring about a departure from the ‘‘hardened”’ positions 
which had developed also could have been easily frustrated. 

The ORCB (Brief, at 32-35) relies primarily upon legis- 
lative history reflecting the fact that, under the Administra- 
tion’s bill, the 1959 and 1960 Section 6 notices would have 
remained outstanding during the interim period of I.C.C. 
regulation. That bill provided, among other things, that 
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the I.C.C. rules would ‘‘be operative only ... until the cur- 
rent controversy .. . is resolved by the parties through 
continued collective bargaining; and no provision in this 
joint resolution shall be construed as limiting the right and 
responsibility of the carriers and organizations to reach 
agreement’’ disposing of the controversy. House Hear- 
ings, at 1. Public Law 88-108 does not contain a comparable 
provision, however, and the Congress provided therein for 
a ‘‘complete and final disposition’? of the 1959 and 1960 
Section 6 notices as they related to the fireman (helper) 
and crew-consist issues. See pp. 17-19, supra. The legis- 
lative history relied upon by the ORCB, consequently, is not 
directed to the issue before the Court under the legislation 
which was enacted. 

The ORCB also contends (Brief, at 35) that the Award 
“provides further evidence that the parties were required 
to negotiate further for the establishment of crew-consist 
agreements.’’ And, it is quite true that any “party in 
interest”’ could require such negotiations by service of a 
notice under Section III-A(3) of the Award ‘‘of any pro- 
posed change in any such stipulated number of trainmen 
(assistant conductors, ticket collectors, baggagemen, brake- 
men, or flagmen) used in any class of road service,’’ ete. 
(J.A. 194), as ‘‘conferences between the representatives of 
the parties in interest with respect to such proposed change 
or changes’’ were required to commence ‘within 15 days 
after the receipt of said notice’? (J.A. 195). But those 
notices were to be served and negotiations were to be held 
under Section III of the Award, whereby ‘‘if no agreement 
is reached”’’ the dispute would be settled by a special board 
of adjustment constituted thereunder in accordance with 
guidelines specified therein (J.A. 195-197), not under See- 
tion 6 and the other ‘‘major’’ dispute provisions of the 
Railway Labor Act, whereby the unions could strike (and 
the carriers could unilaterally implement their proposals) 
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if such procedures were exhausted without an agreement 
being reached." We think it obvious that neither the Con- 
gress nor Board 282 contemplated that the Award would be 
self-defeating by permitting a party to proceed instead 
under the Railway Labor Act, and nothing in P.L. 88-108 or 
the Award is to the contrary. 

We do not contend, of course, that the railroads and 
unions were prohibited from engaging in voluntary efforts 
during the period of the Award to reach some agreement 
about fireman (helper) and crew-consist rules. Indeed, by 
voluntary agreement they could have displaced the Award 
either in part or altogether at any time. See H. Rept. No. 
713, supra at 13. But while the parties could engage in collec- 
tive bargaining on a voluntary basis, they could not during 
the period of the Award be subjected to the ‘‘major’’ dis- 
pute procedures of the Railway Labor Act so as to be forced 
to negotiate under the threat of an ultimate resort to a 
strike or other self help in the event those procedures were 
exhausted without an agreement being reached. We sub- 
mit, therefore, that the court below correctly held that the 
Section 6 notices served during the period of the Award 
were premature and did not become effective under the 
Railway Labor Act until the day after the expiration of 
the Award.” 


B. Conferences within the Meaning of Sections 5 and 6 of 
the Railway Labor Act Have Not Been Had. 
Following the service by the ORCB of its Section 6 
notices, many of the carriers met with that union and ex- 
plained their contentions, already made in written re- 


11 See, e.g., Railway Clerks v. Florida E.C.R. Co., 384 U.S. 238, 244 
(1966) ; Locomotive Engineers v. B. & O. R. Co., 372 U.S. 284, 291 (1963). 

12 We believe the court below technically would have been more correct 
if it had held that the Section 6 notices could not be served until after the 
expiration of the Award, but we have no fundamental quarrel with the 
view of Judge Holtzoff (J.A. 51) that “[i]t would be a futile gesture... 
to require the parties to serve new notices.” 
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sponses to the notices, that the notices could not properly be 
served under Section 6 of the Railway Labor Act prior to 
the expiration of the Award and were otherwise non- 
bargainable. These meetings occurred prior to the expira- 
tion of the Award. The parties stipulated that the ‘‘repre- 
sentatives of the carriers ... declined to discuss the merits 
of the proposed rule’’ at such meetings, in accordance with 
their objections to the notices (J.A. 78-79). The ORCB 
appears to contend (Brief, at 36-37) that, in attending these 
meetings, the carriers somehow waived their objections to 
the prematurity of the Section 6 notices, and that, even if 
the Section 6 notices did not become effective until the day 
after the expiration of the Award, the meetings held prior 
to the expiration of the Award nevertheless constitute 
““conferences’’ upon those notices pursuant to Sections 5 
and 6 of the Railway Labor Act. The court below properly 
rejected those contentions. 


1. ‘‘A waiver is ordinarily an intentional relinquishment 
or abandonment of a known right or privilege.’’ Johnson 
Vv. Zerbst, 304 U.S. 458, 464 (1938). However much or little 
it may take to constitute a waiver of an objection to the 
prematurity or invalidity of a Section 6 notice, obviously 
merely stating or explaining that objection, whether in a 
letter, a meeting, or otherwise, does not suffice. The parties 
have stipulated that the carriers went no further than that. 

2. We have demonstrated that P.L. 88-108 supplanted the 
‘‘major’’ dispute provisions of the Railway Labor Act for 
the duration of the Award, insofar as crew-consist rules 
and other matters subject to the Award are concerned, and 
that the parties once again were subjected to such procedures 
only upon the expiration of the Award. This is the funda- 
mental reason why the Section 6 notices served by the 
ORCB were premature and could not become effective until 
the day after the expiration of the Award. The parties 
could not by ‘‘waiver’’ or agreement set aside this statu- 
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tory scheme and bring themselves under the provisions of 
the Railway Labor Act at an earlier time than that intended 
by the Congress, even if the holding of the meetings in ques- 
tion could be construed as such a ‘‘waiver’’ or agreement. 
Cf., Felter v. Southern Pacific Co., 359 U.S. 326, 336 (1959) ; 
Manning v. American Airlines, Inc., 221 F. Supp. 301, 307 
(S.D.N.Y., 1963), aff’d, 329 F. 2d 32 (2d Cir., 1964). 

3. Section 6 of the Railway Labor Act contemplates that 
conferences upon the proposed changes in rates of pay, 
rules or working conditions will be held after service of a 
notice under Section 6 has been effected. The ‘‘time and 
place for the bargaining of conference . . . shall be agreed 
upon within ten days after the receipt of said notice .. .,”’ 
and held within 30 days thereafter. 45 U.S.C. § 156. If the 
service of the Section 6 notices by the ORCB, and hence 
the receipt of such notices by the carriers, did not become 
effective until after the expiration of the Award, as the 
ORCB assumes for purposes of this aspect of its argument, 
plainly any meetings or ‘‘conferences’’ of whatever nature 
the parties may have had at some earlier date do not con- 
stitute the ‘‘conference’’ beginning after receipt or service 
of the notices which is required by Section 6. To hold 
otherwise would mean that a carrier or union could ignore 
the conference requirement and proceed immediately to 
mediation whenever the subject of a Section 6 notice had 
been discussed with the opposite party at some time prior 
to effective service of the notice. As the Supreme Court 
recently noted, ‘‘the procedures of the [Railway Labor] 
Act are purposefully long and drawn out, based on the 
hope that reason and practical considerations will provide 
in time an agreement that resolves the dispute.’’"* That 
purpose would be undermined if the procedures could be 


13 Railway Clerks v. Florida E.C.R. Co., supra at 246. 
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cut down by the omission of conferences after service of a 
Section 6 notice is effected, merely because of prior meetings 
thereon. 

4. To hold that a meeting at which a carrier points out 
that a Section 6 notice is premature or otherwise invalid, 
and thus refuses to discuss the merits, satisfies the ‘‘con- 
ference’’ requirements of Section 5 and 6 of the Railway 
Labor Act would be to disregard the purpose of those 
requirements. It is the ‘‘duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, 
rules, and working conditions,’’ 45 U.S.C. § 152 First, and 
‘‘[a]ll disputes .. . shall be considered, and, if possible, de- 
cided . . . in conferences ....’’ 45 U.S.C. § 152 Second. 
The Act’s purpose in requiring conferences, therefore, is 
to ‘‘induce agreement,’’ Elgin, J. d: E. R. Co. v. Burley, 
325 U.S. 711, 724-725 (1945), through good faith bar- 
gaining upon the merits of a valid and bargainable proposal, 
id., at 721-722, fn. 12." 

A carrier or union is not required to bargain, however, 
about an invalid or non-bargainable proposal or one that 
otherwise is not proper under Section 6 of the Railway 
Labor Act. Chicago ¢ North Western Ry. Co. v. Order of 
Rail. Tel., 264 F.2d 254, 258-260 (7th Cir., 1959), rev’d on 
other grounds, 362 U.S. 330 (1960); Brotherhood of Rail. 
Train v. New York Central R. Co., 246 F.2d 114 (6th 
Cir., 1957) ; ef., Fibreboard Corp. v. Labor Board, 379 US. 
203, 209-210 (1964); Labor Board v. Borg-Warner Corp., 
356 U.S. 342 (1958). When objections to the propriety of 


14 See, ¢.g., Pan American World Air. v. Flight Eng. Intern. Assoc., 306 
F.2d 840, 849 (2d Cir., 1962); Brotherhood, Etc. v. Atlantic Coast Line 
R. Co,, 201 F.2d 36, 39 (4th Cir., 1953); Long Island Railroad Co. v. 
Brotherhood of Rail. Train., 185 F.Supp. 356, 358 (E.D.N.Y., 1960); 
American Airlines, Inc. v. Air Line Pilots Ass’n, Inter., 169 F. Supp. 777, 
793-798 (S.D. N.Y., 1958). 
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a notice are raised by a party who consequently refuses to 
bargain upon the merits, the other party has a remedy in 
court. If it finds that bargaining is required by the Railway 
Labor Act, a court may enforce the holding of conferences 
in which the parties ‘‘make reasonable efforts to compose 
differences—in short, to enter into a negotiation for the 
settlement of labor disputes such as is contemplated by § 2, 
First.’’ Virginian Ry. v. Federation, 300 U.S. 515, 548 
(1937). But unless and until such threshhold objections 
are removed and good faith negotiations upon the merits 
are had, the requirement for conferences will not be satis- 
fied. 

The importance of requiring that good faith bargaining 
be had in conferences after such theshhold objections are 
removed is demonstrated by the experience of the National 
Mediation Board: 


“‘There are no accurate statistics to indicate how 
many disputes have been settled at this [conference] 
level by the parties without outside assistance ; however, 
each year the Board receives over a thousand amend- 
ments or revisions of agreements. Such settlements 
outnumber those that are made with the assistance of 
the Board, and clearly indicate the effectiveness of the 
first step of the procedures outlined in the act that it 
shall be the duty of carriers and employees to exert 
every reasonable effort to make and maintain agree- 
ments concerning rates of pay, rules, and working con- 
ditions.’’ Thirtieth Annual Report of the National 
Mediation Board 7 (Fiscal year ended June 30, 1964). 


The experience of the Board is also illuminating in that the 
Board regards one of its main problems in mediation to 
be ‘‘the lack of sufficient and proper direct negotiations 
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between the parties prior to invoking mediation’’ and de- 
plores the instances in which, ‘prior to invoking the services 
of the Board, the parties have only met in brief session 
without a real effort to resolve the dispute or considera- 
tion of alternative approaches to the issue in dispute.’’ 
Id., at 29-30. 

Thus, while the court below may have been warranted 
in concluding that it would be a ‘futile gesture’’ to require 
that the Section 6 notices be re-served after the expiration 
of the Award and that it was sufficient to hold that they 
could not become effective until after the expiration of 
the Award (J.A. 51), the court was more than warranted 
in concluding also that the meetings which occurred upon 
those notices prior to the expiration of the Award did not 
constitute the ‘‘conferences”’ required by the Railway Labor 
Act, and that conferences should be held on such notices 
after they became effective following the expiration of the 
Award. 


C. The Judgment Below Did Not Interfere with the Juris- 
diction of the National Mediation Board. 


In five instances following mectings of the type described 
above, the ORCB went even further in its efforts to evade 
the procedures established by the Award for changing crew- 
consist rules, and applied to the National Mediation Board 
for mediation. In conformity with its usual practice, the 
Mediation Board docketed the applications, but no media- 
tion has been scheduled and none has occurred pursuant 
thereto. The applications were made and docketed prior 
to the expiration of the Award. 

Under Section 5 First of the Railway Labor Act (45 
U.S.C. § 155 First), a carrier or union may ‘‘invoke the 
services of the Mediation Board’? with respect to the 
following cases: 
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‘“(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 

‘“(p) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in con- 
ference between the parties or where conferences are 
refused.”’ 


Thus, with respect to disputes over proposed changes in 
rates of pay, rules or working conditions—those created 
by the service of a notice under Section 6—mediation can 
be invoked only if a ‘‘conference’’ of the kind contemplated 
by Section 6 is had without an agreement being reached, 
contrary to the situation with respect to other kinds of dis- 
putes coming with subsection (b) where mediation may 
also be invoked if ‘‘conferences are refused’”’. See Elgin, 
J. & E.R. Co. v. Burley, supra at 724-725; Manning v. 
American Airlines, Inc., supra, 221 F. Supp. at 305. 

If the service of the Section 6 notices by the ORCB did 
not become effective until after the expiration of the Award 
and no conferences within the meaning of that term as used 
in Sections 5 and 6 of the Railway Labor Act were held 
thereon, it seems apparent that the applications for media- 
tion were premature and could not become effective until 
service of the notices had been effected and conferences 
held thereon as required by the Act. The ORCB does not 
appear to contest the merits of the ruling of the court below 
to that effect, assuming that the rulings as to the prema- 
turity of the notices and the absence of conferences are cor- 
rect. Rather, the union contends (Brief, at 37-41) that the 
court below was without jurisdiction with respect to the 
five instances in which mediation was applied for because 
the controversy was pending before the Mediation Board, 
and that the judgment below in that regard improperly in- 
terfered with the jurisdiction of the Mediation Board. 
There is no substance to that contention. 
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When the mediation services of the Board are invoked, 
its function is to “‘put itself in communication with the 
parties to [the] controversy, and ... use its best efforts, 
by mediation, to bring them to agreement,’’ and, if its 
efforts in that regard are unsuccessful, to ‘‘endeavor ... to 
induce the parties to submit their controversy to arbitra- 
tion’’ under Sections 7 and 8 of the Act. 45 U.S.C. § 155 
First. As a general matter, there is no basis for concluding 
that when the Mediation Board dockets a case at the re- 
quest of one of the parties to the dispute, the Board has 
decided that the Section 6 notices were proper, or that the 
conferences required by the Act have taken place, or other 
legal issues of that nature which the Act does not in terms 
commit to the Board for decision. The Board itself has 
made clear that it does not regard such issues as being 
within its competence or jurisdiction. 

In AAL Chapter, Flight Engineers’ International Asso- 
ciation v. National Mediation Board, Civil Action No. 522- 
61 (D. D.C., 1961), the Board stated its position explicitly. 
That case involved a controversy as to whether a Section 
6 notice was improper because barred by the terms of an 
existing collective bargaining agreement. In a letter to 
the parties set forth in paragraph 6 of the findings of fact 
made by the District Court, the Board stated that: 


“*,,. The Board is not the proper tribunal to interpret 
or otherwise rule as to whether items sct forth in a 
Section 6 notice by either a union or a carrier are 
barred by the terms of the existing collective bargain- 
ing agreement. Moreover, the fact that the Board ac- 
cepted the application for mediation and assigned a 
docket number to it constitutes no determination by 
this Board that the issues raised by the union can be 
progressed at this time. 

“. .. [T]he Board suggests that the controversy 
whether certain items in the union’s Section 6 notice 
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of January 25, 1960, may properly be progressed at 
this time, be submitted to a competent tribunal for 
an immediate final and binding determination ... .”’ 
(Emphasis added.) 


More particularly, in the complex of cases pending in 
this Court involving the effect of the expiration of the 
Award, the Mediation Board in effect reiterated that posi- 
tion in a telegram sent to the Brotherhood of Locomotive 
Firemen and Enginemen on April 15, 1966. Mediation had 
been scheduled on a Section 6 notice served by that union 
prior to the expiration of the Award, but was cancelled 
because (J.A. 159-160) : 


“‘The National Railway Labor Conference . . . alleges 
that it has put in issue before the United States Dis- 
trict Court for the District of Columbia the propriety 
and legality of commencing mediation at this time based 
upon the present circumstances. The Board, after 
considering the positions of the respective parties, feels 
that no useful purpose would be served in attempting 
to anticipate the court determination. Immediately 
subsequent to decision, the Board will proceed ac- 
cordingly.”’ 


Thus, the Board acknowledged the jurisdiction of the court 
below to determine the status of the Section 6 notices served 
prior to the expiration of the Award, and stated that, upon 
such determination being made, it would ‘‘proceed ac- 
cordingly.’’ * 


15 The Board’s action on March 15, 1966 in scheduling mediation with 
respect to Section 6 notices served by the Brotherhood of Railroad Train- 
men prior to the expiration of the Award (J.A, 64-65), relied upon by the 
ORCB (Brief, at 38, 41), apparently resulted from a misunderstanding 
of the preliminary opinion entered by Judge Holtzoff on March 3, 1966 
(J.A. 40-53). Subsequently, after being informed that the April 6, 1966 
judgment entered against the BRT specifically held its Section 6 notices 
to be premature and that further clarification was being sought as to the 
effect of that holding upon further proceedings with respect to the notices 
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The deference thus shown by the Mediation Board to 
the views of the courts accurately reflects the respective 
authority of the courts and the agency, contrary to the views 
of the ORCB. As the cases cited by the ORCB (Brief, at 
38-39) disclose, the Railway Labor Act has committed 
some matters to the National Mediation Board or to the 
National Railroad Adjustment Board for adjudication, sub- 
ject to limited exceptions and to limited judicial review of 
the agency decisions. They include disputes arising under 
Section 2 Ninth (45 U.S.C. § 152 Ninth) over the union en- 
titled to represent a class or craft of employees and the 
scope of the class or craft to be so represented,’* and dis- 
putes arising under Section 3 First (i) (45 U.S.C. § 153 
First (i)) concerning grievances or the interpretation or 
application of existing agreements (so-called ‘‘minor’’ 
disputes) .7 


(J.A. 71-72), the Board cancelled the scheduled mediation on the BRT 
notices (J.A. 73-74) and sent the telegram referred to in the text to the 
BLF&k. 

See Railway Clerks v. Employees Assn., 380 U.S. 650 (1965); Order 
of Conductors Vv. Penn, R. Co., 323 U.S. 166 (1944); Switchmen's Union 
Vv. Board, 320 U.S. 297 (1943) ; General Committee v. M-K.-T. R. Co., 320 
U.S, 323 (1943); General Committee vy. Sou. Pac. Co., 320 U.S. 338 (1943) ; 
Hester V. Brotherhood of Railroad Trainmen, 206 F.2d 279 (8th Cir., 
1953). International Bro. of Team., Etc. v. Brotherhood of Ry. & S. CL, 
— US. App. D.C. —, 358 F.2d 540 (1966), upon which the ORCB par- 
ticularly relies (Brief, at 39-40), falls within this general category—the 
Teamsters Union having brought a suit to compel the Clerks union to 
withdraw an application under Section 2 Ninth for certification as bar- 
gaininy representative for all employees of Railway Express within a 
certain class or craft. Even so this Court did not hold that the District 
Court lacked jurisdiction of the action, but only that it was “free to refuse 
to exercise its equity jurisdiction to determine the correctness vel non of 
the decision of the Board in litigation between the two labor organizations.” 
358 F. 2d, at 542-543. 

17 See Locomotive Engrs. v. L. d: N. R. Co., 373 U.S. 33 (1963) ; Union 
Pacific R. Co, v. Price, 360 U.S. 601 (1959); Slocum v. Delaware, L. & W. 
R. Co., 339 U.S. 239 (1950); Order of Conductors v. So. R. Co., 339 U.S. 
255 (1950); Order of Conductors v. Pitney, 326 U.S. 561 (1946). Cf., 
Southern Pacific Company v. National Mediation Board, 223 F. Supp. 951 
(D. D.C., 1963), which involved a dispute as to whether the Mediation 
Board or the Adjustment Board had jurisdiction of a certain matter. 
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It is equally well settled, however, that other issues 
arising under the Railway Labor Act are for the courts to 
decide. While the Mediation Board decides disputes con- 
cerning the union entitled to represent a class or craft of 
employees, the courts have jurisdiction to determine whether 
a carrier is fulfilling its duty to bargain with the union 
certified by the Board (and with no other) and to enforce 
compliance with that duty,’* and to decide whether the 
union is fulfilling its duty to represent all members of the 
class or craft without discrimination and to enforce com- 
pliance with that duty.” So, too, the courts have juris- 
diction to determine whether a Section 6 notice is valid and 
bargainable,” whether a party to a ‘‘major’’ dispute has 
bargained in good faith, and, in general, whether the 
various ‘‘major’’ dispute procedures of the Act have in 
fact been exhausted.” 

The issues decided below clearly come within the category 


of those which the courts have jurisdiction to decide, rather 
than the category of those committed to the Mediation 
Board for adjudication. The issues decided below involve 
the nature of the duty to bargain imposed by the Railway 
Labor Act, whether that duty and the procedures required 


18 E.g., Virginian Ry. v. Federation, 300 U.S. 515 (1937); Texas ¢ 
N. O. R. Co. v. Ry. Clerks, 281 U.S. 548 (1930). 

19 E.9., Railroad Trainmen v. Howard, 343 U.S. 768 (1952) ; Tunstall v. 
Brotherhood, 323 U.S. 210 (1944). 

20 E.g., Telegraphers v. Chicago d: N.W. R. Co., 362 U.S. 330 (1960) ; 
Locomotive Engineers v. B. & O. R. Co., 372 U.S. 284 (1963); Akron, 
Canton &: Youngstown R. Co. v. Barnes, 215 F.2d 423 (7th Cir., 1954), 
vacated and remanded pursuant to an agreement by the parties, 348 U.S. 
893 (1954). 

21 £.g., Chicago, Rock Island d- Pacific R. Co. v. Switchmen’s Union, 
292 F.2d 61, 70 (2d Cir., 1961); Long Island Railroad Co, v. Brotherhood 
of Rail. Train, 185 F. Supp. 356 (E.D. N.Y., 1960); Northwest Airlines, 
Inc. v. Airline Pilots Association, 185 F. Supp. 77 (D. Minn., 1960). 

22 See, ¢.g., the cases cited in footnotes 20-21, supra; Southern Ry. Co, v. 
Brotherhood of Locomotive Firemen, Etc., 119 U.S. App. D.C. 91, 337 F. 2d 
127, 131-132 (1964). 
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by the Act to be followed in the performance thereof have 
been complied with, and whether the actions by the ORCB 
have been sufficient to exhaust some of those procedures 
all of which are issues of the kind decided by the courts in 
the cases we have cited in the immediately preceding para- 
graph. And, as the Mediation Board has recognized, they 
are issues as to which it has no adjudicatory function what- 
soever—the Board will reach no determination, will issue 
no order, and will do nothing to decide them. See pp. 37-38, 
supra. In short, there has been and will be no interference 
with the jurisdiction of the Mediation Board, but only a 
proper exercise by the court below of its own jurisdiction.* 
Judge Holtzoff was faced with a concrete controversy 
which was threatening to frustrate any mediation efforts 
by the Mediation Board, and as a practical matter his deter- 
mination of the controversy aided rather than interfered 
with the jurisdiction of the Mediation Board. The carriers 
were and are convinced that the ORCB could not, during 
the period of the Award, by-pass the procedures for chang- 
ing crew-consist rules established in the Award, whereby 
disputes would be settled by binding arbitration, and pro- 
ceed instead under the Railway Labor Act subject to the 
threat of an eventual strike by the ORCB if the carriers 
did not give in to its demands. To be certain of maintain- 
ing this position, the carriers could not participate in nego- 


*3 Even if the Mediation Board should be deemed to have jurisdiction to 
determine the issues before the Court and to have done so in a manner 
adverse to the carriers by docketing the applications by the ORCB for 
mediation, the judgment entered below nevertheless would be proper, As 
we have demonstrated, by virtue of P.L. 88-108 the “major” dispute pro- 
cedures of the Railway Labor Act in effect were suspended during the 
period of the Award and could not be invoked with respect to matters 
covered by the Award until after the expiration thereof. Under the prin- 
ciple of Leedom v. Kyne, 358 U.S. 184 (1958), the courts have jurisdiction 
to prevent “agency action taken in excess of delegated powers.” Td., at 
190. See McCullough v. Sociedad Nacional, 372 U.S. 10, 16-17 (1963) ; 
Order of Conductors Vv. Pitney, supra at 566. 
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tiations or mediation upon the premature Section 6 notices, 
as otherwise they would be faced with a contention that 
they had waived their position—which contention might 
have had more substance than the union’s present argu- 
ment that the carriers waived their position merely by 
explaining it in meetings with the union. Thus, there were 
no prospects of fruitful mediation as long as this issue re- 
mained undecided by the courts. By deciding the matter, 
Judge Holtzoff made it possible for the ORCB, if it so de- 
sired, to request conferences with the carriers upon the 
Section 6 notices, which had by then become effective as the 
Award had expired, and, in those instances where the union 
was the authorized bargaining agent for road brakemen, 
negotiations upon the merits could have been had in confer- 
ences, and if necessary, in mediation.** That could have 
been accomplished well before any decision by this court, 
but for some reason the ORCB has seen fit to proceed 
otherwise. 


IV 


The Norris-LaGuardia Issue Is Moot. 


While a temporary restraining order prohibiting a strike 
by the ORCB was entered and extended by consent until 
March 29, 1966, that order expired prior to the entry of the 
judgment below. Consequently, any issue as to the pro- 
priety of the temporary restraining order, under the 
Norris-LaGuardia Act or otherwise, is moot. Benitez v. 
Anciani, 127 F.2d 121, 125 (1st Cir., 1942); Southard & 
Co. v. Salinger, 117 F.2d 194, 196 (7th Cir., 1941). No 
other injunctive relief was granted, so that the applicability 
of the Norris-LaGuardia Act in the event that such relief 


24Except where such notices are otherwise invalid, as is true of the 
notices served on or about October 23, 1965 upon the carriers referred to 
in fn. 4, supra at 9. 


43 


had been or hereafter may be granted is an abstract ques- 
tion of law which the Court should not decide in this case. 
Cf., Spreckels Sugar Co. v. Wickard, 75 U.S. App. D. C. 44, 
131 F. 2d 12, 14-15 (1941). 

A permanent injunction was entered against the Brother- 
hood of Locomotive Firemen and Enginemen in a com- 
panion case below, and this Court has directed that the 
appeals in that case be heard by the same panel at the same 
session as the appeals herein. If the Court should con- 
clude that the issue is properly before it in this case, we 
submit that the Norris-LaGuardia Act should be held to be 
inapplicable for the reasons stated in the brief for the car- 
riers filed in the case involving the BLF&E—copies of that 
brief having been furnished to counsel for the ORCB. 


Vv 


The Southern Railway Company and Certain of Its Sub- 


sidiaries Were Proper Parties Plaintiff. 


The Southern Railway Company and seven of its sub- 
sidiaries served the ORCB with the Section 6 notice of 
November 2, 1959, and were served by the ORCB with the 
Section 6 notice of September 7, 1960, in common with most 
of the other railroads. In July of 1960, the Southern and 
its subsidiaries withdrew their notices of November 2, 1959, 
as served upon the ORCB, although they again served the 
ORCB with a similar notice on September 16, 1960. The 
ORCB did not withdraw its Section 6 notices of September 
7, 1960, as served on those carriers, however, until it pur- 
ported to do so in December of 1964, long after the enact- 
ment of P.L. 88-108 and the issuance of the Award there- 
under. Because of their withdrawal from national handling 
of the dispute, the carriers in question did not participate 
in the proceedings before Emergency Board No. 154 or 
before Arbitration Board No. 282. See J.A. 80-81. 
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A somewhat similar course of events occurred as between 
the same eight carriers and the Brotherhood of Railroad 
Trainmen, but with certain differences that are crucial for 
present purposes: the BRT, unlike the ORCB, withdrew 
its Section 6 notice of September 7, 1960, in October of 
1960; and the carriers not only withdrew their Section 6 
notices of November 2, 1959 as served upon the BRT and 
served the BRT with similar notices in September of 1960, 
but also withdrew the latter notices in October of 1960 (J.A. 
No. 20,152, at 76-77). Thus, no Section 6 notices raising the 
crew-consist issue remained outstanding between the eight 
carriers and the BRT throughout the period prior to the 
enactment of P.L. 88-108 and the issuance of the Award. 

In the proceeding involving the BRT, Judge Holtzoff 
held that P.L. 88-108 and the Award applied as between a 
particular carrier and union ‘‘if the carrier either served 
the defendant organization with the Section 6 notices of 
November 2, 1959... or was served by the defendant organ- 
ization with the Section 6 notices of September 7, 1960 
... or both, and such notices remained in effect through the 
period prior to the enactment of Public Law 88-108”’ (Judg- 
ment, 7, J.A. No. 20,152 at 178; see J.A. No. 20,152, at 171). 
Judge Holtzoff went on to hold that, insofar as the BRT 
is concerned, the Southern and the same seven subsidiaries 
as are involved here ‘‘were not subject to Public Law 88-108 
and the Award”’ under the above-quoted ‘‘ruling set forth 
in paragraph 7”’ of the judgment ‘‘as applied to the cir- 
cumstances”’ stipulated in that proceeding (Judgment, { 8, 
J.A. No. 20,152 at 179); z.e., both the notices of November 
2, 1959, served by the carriers upon the BRT, and the notices 
of September 7, 1960, served by the BRT upon the carriers, 
were withdrawn in 1960, and thus neither of those notices 
‘¢remained in effect throughout the period prior to the 
enactment of Public Law 88-108.’’ 

Judge Holtzoff further held that the Southern and its 
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seven subsidiaries were proper parties plaintiff to the pro- 
ceeding involving the BRT, even though not directly subject 
to P.L. 88-108 and the Award, because of an agreement 
which they entered into with the BRT which in effect adopt- 
ed the crew-consist provisions of the Award as between 
those carriers and the BRT (J.A. No. 20,152, at 179). The 
ORCB contends (Brief, at 45-46) that, since the Southern 
and its subsidiaries did not enter into a similar agreement 
with the ORCB, it follows that those carriers were not sub- 
ject to P.L. 88-108 and the Award with respect to the ORCB 
and are not proper parties plaintiff in this proceeding. 
Indeed, the ORCB suggests (Brief, at 46) that the District 
Court ruled to the contrary only because it ‘‘did not cor- 
rectly recall its prior ruling in the Trainmen case.’’ 

We submit that any failure of recollection is attributable 
to counsel for the ORCB rather than to Judge Holtzoff. In 
stating that ‘‘I am going to adhere to the ruling I made in 
my opinion of March 28th’’ (J.A. 162; see ORCB Brief, at 
46), Judge Holtzoff obviously was referring to the legal 
principles which he then held to be applicable in determin- 
ing whether a particular carrier and union were subject to 
P.L. 88-108 and the Award. If there were any doubt about 
this in the minds of counsel for the ORCB, that doubt 
should have been removed by the judgment entered below 
in this case. Paragraph 7 of that judgment declares, in 
language which is identical to the above-quoted language in 
paragraph 7 of the judgment in the proceeding involving 
the BRT, that P.L. 88-108 and the Award applies ‘‘if the 
carrier either served the defendant organization with the 
Section 6 notices of November 2, 1959... or was served by 
the defendant organization with the Section 6 notices of 
September 7, 1960 ..., or both, and such notices remained in 
effect throughout the period prior to the enactment of Pub- 
lic Law 88-108”’ (J.A. 172). Since the September 7, 1960, 
notice served by the ORCB upon the Southern and its seven 
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subsidiaries ‘‘remained in effect throughout the period 
prior to the enactment of Public Law 88-108,’ paragraph 7 
of the judgment goes on to state that all of the plaintiffs, 
including the Southern and its subsidiaries, with regard to 
the ORCB ‘‘were subject to Public Law 88-108 and the 
Award issued thereunder... ”’ (J.A. 80, 172). 

In short, the District Court applied the same principles 
in determining this issue in both proceedings. The applica- 
tion of those principles led to a different result because the 
circumstances were different; neither the 1959 nor the 1960 
Section 6 notices remained outstanding throughout the 
period prior to the enactment of P.L. 88-108 insofar as the 
Southern group and the BRT were concerned, but at least 
the 1960 notices did remain outstanding throughout that 
period insofar as the Southern group and the ORCB were 
concerned. 

The ORCB does not attack the ruling below on any 
grounds other than the alleged inconsistency with the ruling 


made in the proceeding involving the BRT—which ‘‘in- 
consistency,’’ as we have shown, does not exist. We note, 
however, that that ruling is correct as well as consistent, 
for the reasons stated in Brief No. 20,152, at 44-45. 
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Conclusion 


For the reasons stated herein, the judgment below should 
be affirmed except insofar as it determines that the crew- 
consist procedures established by the Award cannot be 
initiated or completed after the expiration of the Award. 


Respectfully submitted, 


Francis M. SHEA 
Ricuarp T. Conway 
Shea & Gardner 
734 Fifteenth St., N.W. 
Washington, D. C. 20005 


James R. Wotre 

Cuares I. Hopxrns, Jr. 
Union Station Building 
Chicago, Illinois 60606 

Attorneys for Appellees in No. 
20,158 and for Appellants in 
No. 20,191 
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APPENDIX A 


Railway Labor Act (44 Stat. 577, as amended, 45 U.S.C. 
§ 151 et seq.) 


Section 2, 45 U.S.C. § 152: 


First. It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes, 
whether arising out of the application of such agreements 
or otherwise, in order to avoid any interruption to com- 
merce or to the operation of any carrier growing out of any 
dispute between the carrier and the employees thereof. 

Second. All disputes between a carrier or carriers and its 
or their employees shall be considered, and, if possible, de- 
cided, with all expedition, in conference between represen- 
tatives designated and authorized so to confer, respectively, 
by the carrier or carriers and by the employees thereof 
interested in the dispute. 


Seventh. No carrier, its officers, or agents shall change 
the rates of pay, rules, or working conditions of its em- 
ployees, as a class as embodied in agreements except in the 
manner prescribed in such agreements or in section 6 of 
this Act. 


Section 5, 45 U.S.C. § 155: 


First. The parties, or either party, to a dispute between 
an employee or group of employees and a carrier may in- 
voke the services of the Mediation Board in any of the fol- 
lowing cases: 


(a) A dispute concerning changes in rates of pay, rules, 
or working conditions not adjusted by the parties in con- 
ference. 
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(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in conference 
between the parties or where conferences are refused. 

The Mediation Board may proffer its services in case any 
labor emergency is found by it to exist at any time. 

In either event the said Board shall promptly put itself 
in communication with the parties to such controversy, and 
shall use its best efforts, by mediation, to bring them to 
agreement. If such efforts to bring about an amicable 
settlement through mediation shall be unsuccessful, the said 
Board shall at once endeavor as its final required action 
(except as provided in paragraph third of this section and 
in section 10 of this Act) to induce the parties to submit 
their controversy to arbitration, in accordance with the pro- 
visions of this Act. 

If arbitration at the request of the Board shall be refused 
by one or both parties, the Board shall at once notify both 
parties in writing that its mediatory efforts have failed and 
for thirty days thereafter, unless in the intervening period 
the parties agree to arbitration, or an emergency board 
shall be created under section 10 of this Act, no change shall 
be made in the rates of pay, rules, or working conditions or 
established practices in effect prior to the time the dispute 
arose. 


Section 6, 45 U.S.C. § 156: 


Carriers and representatives of the employees shall give 
at least thirty days’ written notice of an intended change in 
agreements affecting rates of pay, rules, or working condi- 
tions, and the time and place for the beginning of confer- 
ence between the representatives of the parties interested in 
such intended changes shall be agreed upon within ten days 
after the receipt of said notice, and said time shall be within 
the thirty days provided in the notice. In every case where 
such notice of intended change has been given, or confer- 
ences are being held with reference thereto, or the services 
of the Mediation Board have been requested by either 
party, or said Board has proffered its services, rates of pay, 
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rules, or working conditions shall not be altered by the car- 
rier until the controversy has been finally acted upon as re- 
quired by section 5 of this Act, by the Mediation Board, un- 
less a period of ten days has elapsed after termination of 
conferences without request for or proffer of the services of 
the Mediation Board. 


Section 7, 45 U.S.C. § 157: 


First. Whenever a controversy shall arise between @ 
carrier or carriers and its or their employees which is not 
settled either in conference between representatives of the 
parties or by the appropriate adjustment board or through 
mediation, in the manner provided in the preceding sec- 
tions, such controversy may, by agreement of the parties to 
such controversy, be submitted to the arbitration of a board 
of three (or, if the parties to the controversy so stipulate, 
of six) persons: Provided, however, That the failure or re- 
fusal of either party to submit a controversy to arbitration 
shall not be construed as a violation of any legal obligation 
imposed upon such party by the terms of this Act or other- 
wise. 

Second. Such board of arbitration shall be chosen in the 
following manner: 


(a) In the case of a board of three, the carrier or car- 
riers and the representatives of the employees, parties re- 
spectively to the agreement to arbitrate, shall each name 
one arbitrator; the two arbitrators thus chosen shall select 
a third arbitrator. If the arbitrators chosen by the parties 
shall fail to name the third arbitrator within five days after 
their first meeting, such third arbitrator shall be named by 
the Mediation Board. 

(b) In the case of a board of six, the carrier or carriers 
and the representatives of the employees, parties respec- 
tively to the agreement to arbitrate, shall each name two 
arbitrators; the four arbitrators thus chosen shall, by a 
majority vote, select the remaining two arbitrators. If the 
arbitrators chosen by the parties shall fail to name the two 
arbitrators within fifteen days after their first meeting, the 
said two arbitrators, or as many of them as have not been 
named, shall be named by the Mediation Board. 
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Third. (a) When the arbitrators selected by the re- 
spective parties have agreed upon the remaining arbitrator 
or arbitrators, they shall notify the Mediation Board, and, 
in the event of their failure to agree upon any or upon all 
of the necessary arbitrators within the period fixed by this 
Act, they shall, as the expiration of such period, notify the 
Mediation Board of the arbitrators selected, if any, or of 
their failure to make or complete such selection. 

(b) The board of arbitration shall organize and select 
its own chairman and make all necessary rules for conduct- 
ing its hearings: Provided, however, That the board of 
arbitration shall be bound to give the parties to the contro- 
versy a full and fair hearing, which shall include an oppor- 
tunity to present evidence in support of their claims, and 
an opportunity to present their case in person, by counsel, 
or by other representatives as they may respectively elect. 

(c) Upon notice from the Mediation Board that the 
parties, or either party, to an arbitration desire the recon- 
vening of the board of arbitration (or a subcommittee of 
such board of arbitration appointed for such purpose pur- 
suant to the agreement to arbitrate) to pass upon any con- 
troversy over the meaning or application of their award, 
the board, or its subcommittee, shall at once reconvene. No 
question other than, or in addition to, the questions relating 
to the meaning or application of the award, submitted by 
the party or parties in writing, shall be considered by the 
reconvened board of arbitration or its subcommittee. 

Such rulings shall be acknowledged by such board or sub- 
committee thereof in the same manner, and filed in the same 
district court clerk’s office, as the original award and be- 
come a part thereof. 

(d) No arbitrator, except those chosen by the Mediation 
Board, shall be incompetent to act as an arbitrator because 
of his interest in the controversy to be arbitrated, or be- 
cause of his connection with or partiality to either of the 
parties to the arbitration. 

(e) Each member of any board of arbitration created 
under the provisions of this Act named by either party to 
the arbitration shall be compensated by the party naming 
him. Each arbitrator selected by the arbitrators or named 
by the Mediation Board shall receive from the Mediation 
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Board such compensation as the Mediation Board may fix, 
together with his necessary traveling expenses and ex- 
penses actually incurred for subsistence, while serving as 
an arbitrator. 

(f) The board of arbitration shall furnish a certified 
copy of its award to the respective parties to the contro- 
versy, and shall transmit the original, together with the 
papers and proceedings and a transcript of the evidence 
taken at the hearings, certified under the hands of at least 
a majority of the arbitrators, to the clerk of the district 
court of the United States for the district wherein the con- 
troversy arose or the arbitration is entered into, to be filed 
in said clerk’s office as hereinafter provided. The said 
board shall also furnish a certified copy of its award, and 
the papers and proceedings, including testimony relating 
thereto, to the Mediation Board, to be filed in its office; 
and in addition a certified copy of its award shall be filed 
in the office of the Interstate Commerce Commission: Pro- 
vided, however, That such award shall not be construed to 
diminish or extinguish any of the powers or duties of the 
Interstate Commerce Commission, under the Interstate 
Commerce Act, as amended. 

(g) A board of arbitration may, subject to the approval 
of the Mediation Board, employ and fix the compensation 
of such assistants as it deems necessary in carrying on the 
arbitration proceedings. The compensation of such employ- 
ees, together with their necessary traveling expenses and 
expenses actually incurred for subsistence, while so em- 
ployed, and the necessary expenses of boards of arbitration, 
shall be paid by the Mediation Board. 

Whenever practicable, the board shall be supplied with 
suitable quarters in any Federal building located at its 
place of meeting or at any place where the board may con- 
duct its proceedings or deliberations. 

(h) All testimony before said board shall be given under 
oath or affirmation, and any member of the board shall have 
the power to administer oaths or affirmations. The board of 
arbitration, or any member thereof, shall have the power to 
require the attendance of witnesses and the production of 
such books, papers, contracts, agreements, and documents 
as may be deemed by the board of arbitration material to 
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a just determination of the matters submitted to its arbitra- 
tion, and may for that purpose request the clerk of the dis- 
trict court of the United States for the district wherein said 
arbitration is being conducted to issue the necessary sub- 
poenas, and upon such request the said clerk or his duly 
authorized deputy shall be, and he hereby is, authorized, 
and it shall be his duty, to issue such subpoenas. In the 
event of the failure of any person to comply with such sub- 
poena, or in the event of the contumacy of any witness 
appearing before the board of arbitration, the board may 
invoke the aid of the United States courts to compel wit- 
nesses to attend and testify and to produce such books, 
papers, contracts, agreements, and documents to the same 
extent and under the same conditions and penalties as pro- 
vided for in the Act to regulate commerce approved Feb- 
ruary 4, 1887, and the amendments thereto. 

Any witness appearing before a board of arbitration shall 
receive the same fees and mileage as witnesses in courts of 
the United States, to be paid by the party securing the 
subpoena. 


Section 8, 45 U.S.C. §158: 


The agreement to arbitrate— 


(a) Shall be in writing; 

(b) Shall stipulate that the arbitration is had under 
the provisions of this Act; 

(c) Shall state whether the board of arbitration is to 
consist of three or of six members; 

(d) Shall be signed by the duly aceredited representa- 
tives of the carrier or carriers and the employees, parties 
respectively to the agreement to arbitrate, and shall be 
acknowledged by said parties before a notary public, the 
clerk of a district court or circuit court of appeals of the 
United States, or before a member of the Mediation 
Board, and, when so acknowledged, shall be filed in the 
office of the Mediation Board; 

(e) Shall state specifically the questions to be submitted 
to the said board for decision; and that, in its award or 
awards, the said board shall confine itself strictly to 
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decisions as to the questions so specifically submitted to it; 

(f) Shall provide that the questions, or any one or more 
of them, submitted by the parties to the board of arbitra- 
tion may be withdrawn from arbitration on notice to that 
effect signed by the duly accredited representatives of all 
the parties and served on the board of arbitration; 

(g) Shall stipulate that the signatures of a majority of 
said board of arbitration affixed to their award shall be 
competent to constitute a valid and binding award; 

(h) Shall fix a period from the date of the appointment 
of the arbitrator or arbitrators necessary to complete the 
board (as provided for in the agreement) within which 
the said board shall commence its hearings; 

(i) Shall fix a period from the beginning of the hearings 
within which the said board shall make and file its award: 
Provided, That the parties may agree at any time upon 
an extension of this period; 

(j) Shall provide for the date from which the award 
shall become effective and shall fix the period during which 
the award shall continue in force; 

(k) Shall provide that the award of the board of arbi- 
tration and the evidence of the proceedings before the 
board relating thereto, when certified under the hands of 
at least a majority of the arbitrators, shall be filed in the 
clerk’s office of the district court of the United States for 
the district wherein the controversy arose or the arbi- 
tration was entered into, which district shall be designated 
in the agreement; and, when so filed, such award and 
proceedings shall constitute the full and complete record 
of the arbitration; 

(1) Shall provide that the award, when so filed, shall 
be final and conclusive upon the parties as to the facts 
determined by said award and as to the merits of the 
controversy decided; 

(m) Shall provide that any difference arising as to the 
meaning, or the application of the provisions, of an award 
made by a board of arbitration shall be referred back 
for a ruling to the same board, or, by agreement, to a 
subcommittee of such board; and that such ruling, when 
acknowledged in the same manner, and filed in the same 
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district court clerk’s office, as the original award, shall 
be a part of and shall have the same force and effect as 
such original award; and 

(n) Shall provide that the respective parties to the 
award will each faithfully execute the same. 

The said agreement to arbitrate, when properly signed 
and acknowledged as herein provided, shall not be revoked 
by a party to such agreement: Provided, however, That 
such agreement to arbitrate may at any time be revoked 
and canceled by the written agreement of both parties, 
signed by their duly accredited representatives, and (if 
no board of arbitration has yet been constituted under 
the agreement) delivered to the Mediation Board or any 
member thereof; or, if the board of arbitration has been 
constituted as provided by this Act, delivered to such 
board of arbitration. 


Section 10, 45 U.S.C. §160: 


If a dispute between a carrier and its employees be 
not adjusted under the foregoing provisions of this Act 
and should, in the judgment of the Mediation Board, 
threaten substantially to interrupt interstate commerce to 
a degree such as to deprive any section of the country 
of essential transportation service, the Mediation Board 
shall notify the President, who may thereupon, in his 
discretion, create a board to investigate and report re- 
specting such dispute. Such board shall be composed of 
such number of persons as to the President may seem 
desirable: Provided, however, That no member appointed 
shall be pecuniarily or otherwise interested in any orga- 
nization of employees or any carrier. The compensa- 
tion of the members of any such board shall be fixed by 
the President. Such board shall be created separately in 
each instance and it shall investigate promptly the facts 
as to the dispute and make a report thereon to the Presi- 
dent within thirty days from the date of its creation. 

There is hereby authorized to be appropriated such 
sums as may be necessary for the expenses of such board, 
including the compensation and the necessary traveling 
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expenses and expenses actually incurred for subsistence, 
of the members of the board. All expenditures of the board 
shall be allowed and paid on the presentation of itemized 
vouchers therefor approved by the chairman. 

After the creation of such board, and for thirty days 
after such board has made its report to the President, no 
change, except by agreement, shall be made by the parties 
to the controversy in the conditions out of which the dis- 
pute arose. 
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APPENDIX B 


Excerpts From Testimony by Secretary of Labor Wirtz in 
the Committee Hearings on S. J. Res. 102 or H. J. Res. 565 


Senate Hearings: 


Senator Monroney. Or failing in that, one or the other 
side seeking finality to this dispute would then go volun- 
tarily to the ICC and put this suggested procedure for 
determination for the 2-year interim period into oper- 
ation. Following the 2 years all bets are off. Is that 
correct? 

Secretary Wirtz. No, not all bets are off. 

First, as you make it clear, it is 2 years after—there 
are two 2-year periods in here. One is for the effective- 
ness of this joint resolution. Another is for the effective- 
ness of a particular rule. And we are talking about the 
second one. 

It would go on for 2 years unless they reached agree- 
ment. 

But there is the contemplation here that this situation 
would be reviewed by the President at the end of the 
2-year period, and I assume; that is, the first 2-year period 
—and I assume that he, on the basis of further report to 
the Congress, if that is necessary—well, they would simply 
consider the situation as it stood at that point. I don’t 
think there is the intention of shutting off all responsibility 
on an all-bets-off basis. 

Senator Moroney. Does this procedure vary from the 
no-strike cooling off period type of legislation, that is, this 
determination on application of one or the other of the 
disputants by the Interstate Commerce Commission of 
temporary rules, or settlements that will obtain for the 
2-year period, subject to extension by the President or by 
the Congress, or whatever happens at the end of the 2 
years if collective bargaining has not resolved the issues 
before that time? 

Secretary Wirtz. That is right. (Page 54) 
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Senator Corron. At the expiration of the 2-year period 
the President reports to the Congress—it is mandatory in 
this act, he shall report to the Congress— 

Secretary Wrerz. Yes. 

Senator Corton. Prior to the expiration? 

Secretary Wirtz. I would assume so, yes. 

Senator Corroy. And if no satisfactory solution, per- 
manent solution, has been reached, the President has said, 
and it is not unlikely, that the President would seek a 
continuance. Isn’t that a logical probability? 

Secretary Wirtz. I think it is very, very likely, 
approaching the point of strong probability, that this 
matter will be settled by the parties within the 2-year 
period. 

Srxator Corton. But that is not my question. I differ 
with you necessarily on that. My question is assuming 
it is not settled. 

Secretary Wirtz. That it doesn’t happen? 

Srxator Corroy. And if at the end of 2 years we find 
ourselves exactly in the position, or essentially in the posi- 
tion we are today, isn’t there a strong likelihood the Presi- 
dent would recommend an extension, not necessarily for 
2 years but an extension of time of this period? 

Secretary Wirrz. If the situation were exactly the 
same as it is now, there would be no choice, I would think 
as a practical matter, about the answer to that question. 
... (Pages 55-56) 


Senator Scorr. Pursuing earlier questions, inspection 
of the various time periods allowed here would seem to 
bring the expiration of this resolution somewhere into 
the fall—somewhere in the area of the fall of 1965, late 
summer or fall. What would happen if the Congress is 
not in session at the end of that period and the President 
is due to make a report. How would that be dealt with. 

Secretary Wirtz. I don’t think that the prospect is a 
real one. But if the circumstances warranted, I suppose 
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that there would be consideration of whether it warranted 
a special session of the Congress or something of that 
sort. (Page 61) 


Senator McGez. What happens, again for the record, 
to an interim rule that expires without any negotiated rule 
having been made during the 2-year life? 

Secretary Wirtz. And no renewal of the resolution? 

Senator McGez. Yes. 

Secretary Wirtz. It would mean that section 6 notices 
now in effect would still be standing and that there would 
be a right of either party to take whatever course of 
action it wanted at that time. (Page 81) 


House Hearings: 


Mr. Roczrs of Texas. At the end of the 2-year period, 
Mr. Secretary, if we assume that these two issues, crew 
consist and the fireman matter, have not been settled, do 
you anticipate a request for an extension of the authority 
proposed in this resolution? 

Secretary Wirtz. If nothing has happened at the end 
of that period. Incidentally, this would be the period after 
which the rule has been operative for 2 years—the interim 
rule—if we reached that point we would face exactly the 
same situation we do here. May I take one moment to 
say that this would be the first industry, this would be 
the first pair of parties in the history of collective bar- 
gaining in this country in which it had been impossible 
to reach that agreement. In spite of my respect for Mr. 
Staggers’ and Mr. Springer’s reaction to this case, I don’t 
rate it that way. I think these parties will in this period 
for very strong self-interest reasons work it out. I don’t 
mean to fuzzy up my answer to your question. If I am 
wrong that 4 years from now they are apart, the answer 
would be that we would be back here. I would hope not. 
(Pages 59-60) 
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Mr. Guenn. On page 6 of the bill down at the bottom 
of the page, it mentions that the President can extend his 
recommendation to the Congress for an extension of a 
resolution after the end of the 2-year period. 

Secretary Wirtz. That is correct. 

Mr. Guenn. So, in effect, we are then working under 
the interim rules and they could be extended by another 
resolution, could they not? 

Secretary Wirtz. There would be that possibility. 

Mr. Guzewn. If we have that possibility then it is pos- 
sible that this could continue indefinitely as a way of life 
so that these interim rules could, in effect, be permanent 
rules, is that not so? 

Secretary Wintz. As a matter of logic or as a matter 
of practical prospect. As a matter of logic; yes, sir. 
(Page 64) 
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Mr. Neusen. One more question. If this dispute is 
tossed to the ICC, and it has been implied at the end of a 
9-year period by attrition the group involved will be much 
less. That is on the assumption that the ICC adopts the 
rules of the Presidential Commission. 

Suppose the ICC does not agree with the work rules 
that have been composed in these commissions, then at 
the end of a 2-year period, then what happens? 

Secretary Wirtz. The situation would require, again 
if we assume that the parties have fallen on their faces 
for another 2 to 4 years, which I am not willing to assume, 
then we face the necessity of doing something more about 
it here. 

I just don’t think there will be that failure of collective 
bargaining. But if there is— 

Mr. Netsen. JI appreciate your optimism. I hope you 
are right. (Page 65) 


Mr. Rocers of Florida Now I understand that in 
the 2 years the ICC would have the right to settle the dis- 


61 


agreements, allowing the parties to try to continue to 
get an agreement on these points of difference. 

Secretary Wirtz. Yes. Your question refers, I think, 
to the manning issues and to the standard procedures. 

Mr. Rocers of Florida. Yes. 

Secrerary Wirtz. There would be not just the right 
but the obligation to issue interim orders. 

Mr. Rogers of Florida. At the end of a 2-year period, 
is a strike allowed? 

Secretary Wirtz. This would be 2 years after the order 
had become operative, and if there is no other action taken 
the answer would be ‘‘Yes.”’ 

Mr. Rogers of Florida. So a strike could come about 
2 years after the order had been operative? 

Secrerary Wirtz. It could. (Page 69) 


° . . ° ° 


Mr. Devive. I think I know the answers to this, but I 
think it should be made clear in the record. Say all of 
the gymnastics provided in this bill are gone through and 


the procedures are followed and the Interstate Commerce 
Commission makes recommendations, and let us say the 
brotherhoods in this instance would not agree to go along 
with the recommendations. 

Would they then be free to strike? 

Secretary Wirtz. After the interim rule had been in 
effect for the 2-year period, then assuming there is no 
agreement, the situation would be that they would be at 
that point unless there was further action taken by the 
Congress. (Page 107) 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN, 


Appellant, 
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Appellees. 
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Appellants, 
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ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN, 
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Appellee. 


PETITION FOR REHEARING, REQUEST FOR SUPPLEMENTAL 
RULINGS AND PROPOSED JUDGMENT BY APPELLEES IN 


NO. 20,158 and APPELLANTS IN NO. 20,191 
On May 12, 1967, this Court issued its Opinion in the above-captioned cases, 


in Nos, 20,152, 20,172, 20,229 and 20,249, (which involve the Brotherhood of Railroe? 


Trainmen and the Switchmen's Union of North America), and in Nos. 20,192, 20,193, 
20,215 and 20,216 (which involve the Brotherhood of Locomotive Firemen and 
Enginemen). On page 41 of that Opinion, the Court stated that: 


"The parties are directed to submit within 10 days 
@ proposed judgment, and to confer and endeavor to agree 
thereon. At that time the parties may also request supp- 
lemental rulings on any matters that have not been discussed 
in this opinion." 
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We have concluded that, in order to comply with this directive in the 
manner that would best meet the convenience of the Court and of counsel, we 
should make separate submissions with respect to the cases involving the BRT 
and SUNA and the cases involving the BLF&E as those unions do not have the 
same counsel as the union involved in these appeals and to some extent different 
problems are involved in the three sets of cases. | 

We are not entirely certain what effect the above-quoted directive by 
the Court may have upon the time in which the parties nay petition for rehear- 
ing under Rule 26(a) of this Court, which provides, in Bin that: "A petition 
for rehearing may be filed with the Clerk when accompanied by proof of service 
on the adverse party within fifteen days after judgment or decision. ..." 
It may be that the parties will have until 15 days after entry of the judgment, 


the form of which is now being proposed, in which to petition for rehearing with 


respect to any issue including those which clearly were decided in the Opinion 


of May 12, 1967. We are not certain that that is so, however, and it seems to 


us that, in any event, the Court may be benefitted in considering the form of 
the judgment to be entered if it has our views concerning any ruling clearly 
made in the Opinion of May 12, 1967 as to which a rehearing may be justified. 
We assume, of course, that following acy supplemental rulings or the entry of a 
judgment anieb reflects any rulings woneaee to our present understanding of 


what the Court has decided, we will be entitled to petition for a rehearing with 


respect to such matters. 


es en 
A. Requests for Supplemental Rulings or 
| for A Rehearing 
1. The rules in effect following the expiration of the Award, The 


principal issues between the parties in thedge cases concerned the 


rules in effect following the expiration of Award 282. Very generally, the 


carriers contended that their crew-consist rules as modified by or pursuant 
to the Award continued to apply until changed in accordance with the Railway 
Labor Act while the union contended that the rules in effect prior to Award 
282 automatically were restored upon the expiration of the Award. We under- 
stand the Court to have agreed with the carriers on this general issue. Thus 
the Court stated (Opinion, at 17) that: 


"We think the mere limitation of the effective period 
of the Award neither implies nor compels the construction 
the unions seek. Our ruling is that the work rules created 
by the Award constituted a new plateau that was not automati- 
cally eroded when the Award expired. The legal underpinning 
for our ruling is not the Joint Resolution, which expired after 
180 days of life~-except insofar as necessary to sanction the 
Award. The ruling is not based on the Award, which had_only 
a 2-year life, or on any agreement of the parties, The pre- 
dicate of our ruling is, simply, the force of the Railway 
Labor Act. Certain work rules were in force on January 24, 
1966 (or March 30, 1966, in the case of the BLF&E). The 
mandate of the Railway Labor Act requires that the work rules 
in effect on any particular day shall also be in effect the 
following day--beyond the power of either party to institute 
a unilateral modification--subject to change only in accord- 

- ance with the procedures prescribed by the Act... . This 
new-plateau reasoning applies even though the work rules are 
established by agreements of limited duration. "The effect 
of § 6 is to prolong agreements subject to its provisions 
regardless of what they say as to termination.'! [quoting 
Manning v. American Airlines, Inc., 329 F.2d 32, 34 (2a Cir., 
1964)]. It likewise applies even though the work rules are 
established by an arbitration award of limited duration." 
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Unlike the situation in the cases involving the BRT and SUNA, we do 


not have here any issue as to the applicability of the general principles 


declared by the court below or by this Court to particular special-board awards 

or crew-consist agreements. Therefore, we understand the Court to have affirmed 
the rulings by Judge Holtzoff in his April 26, 1966 judgment which were appealed 
from by the union, insofar as those rulings related to the rules in effect after 
the expiration of the Award. The Court did not, however, expressly refer to or 

consider the appeal by the carriers, in its Opinion of May 12, 1967. 

The carriers appealed from the rulings below that the procedures established 
by Award 282 for changing crew consists can neither be invoked nor completed 
following the expiration of Award 282, See Carriers! Brief, at 22-24. As we 
pointed out in that brief, the ORC&B, unlike the BRT and SUNA, agreed with the 
carriers that if any part of Award 282 continued to apply after the expiration 
date, all of it did so--the procedures established by Parts A, B and C of 
Section III as well as the agreements and special-board awards made pursuant 
thereto and the "protective" provisions established by Part D of Section III. 
The ORC&B contended only that no part of Award 282 survived. While the Court 
did not mention the carriers' appeal in this regard, the rendoning of the Court 
in rejecting the contentions by the ORC&B and the other unions that the prior 
rules were automatically restored upon expiration of the Award would appear to 
provide solid support for the carriers' position that the court below erred 
insofar as it held that the crew-consist procedures established by the Award 


could neither be initiated nor completed after the expiration of the Award. 
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Section 6 of the Railway Labor Act requires "at least thirty days! 
written notice of an intended change in agreements affecting rates of pay, 
rules, or working conditions ...." An agreement establishing procedures 
for changing crew-consist rules certainly would be an agreement “affecting ... 
rules." Consequently, if the parties had entered into an agreement establish- 
ing the procedures provided by the crew consist provisions of Award 282, as they 
almost did, that agreement would continue to apply following the expiration of 
its term until changed in accordance with the Railway Labor Act. "The effect 
of § 6 is to prolong agreements subject to its provisions regardless of what 
they say as to termination," Manning v. American Airlines, Inc., 329 F.2d 
32, 34 (24 Cir., 1964), quoted at p. 17 of this Court's opinion. 

We understand the Court to have held that this principle applies also to 
Award 282. Thus, as we have already noted (p. 3, supra), the Court explained 
that its ruling is. not based upon P.L, 88-108 or the Award, but upon the Rail- 
way Labor Act, and stated that: "This new-plateau reasoning applies even though 
the work rules are established by agreements of limited duration. 'The effect 
of § 6 is to prolong agreements subject to its provisions regardless of what 


they say as to termination.' It likewise applies even though the work rules 


are established by an arbitration award of limited duration." The Court, there- 


fore, appears to have agreed with our contention that Award 282 is the equivalent 


of an agreement for purposes of Section 6 of the Railway Labor Act. 

We would have thought it to be fairly clear, consequently, that the Court 
agreed with our position that the court below erred in holding that the crew- 
consist procedures established by Award 282 could not be invoked or completed 


after the expiration of the Award, even though the Court did not specifically 
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address itself to the carriers! appeal, but for footnote 11 on pp. ll-12 of 


the Court's opinion. In that footnote, the Court stated that: 
"The parties and the District Court have all 


accepted and implemented the Award as effective January 
25, 1964. With that date marking the first day of the 


It may be re- 
grettable, but we consider the Award rendered on January 
25, 1966, by a special board of adjustment ‘with respect to 
a dispute between BRT and the Green Bay & Western Railroad 
Co, and Kewanee, Green Bay & Western Railroad Co. to be 
without legal significance, unless it has been adopted by 
agreement of the parties, a question not before us." 
We consider later the ruling that January 24, 1966 was the last day of 
the Award. For present purposes, however, the important aspect of footnote 11 
is the statement that a special-board award rendered the following day is "with- 
out legal significance," except by agreement of the parties. We do not see 
how that statement can be reconciled with our position that the procedures 
established by the Award continue to apply until changed in accordance with the 
Railway Labor Act or with the reasoning by the Court in the text of its opinion 
which we have referred to above as supporting that position. If those pro- 
cedures continue to apply, then a special-board award rendered after the ex- 
piration of Award 282 should have "legal significance" unless it is invalid for 
some other réason, 
It may be that, in view of the great number of cases and issues involved, 
the Court did not focus on this point when footnote 11 was’ drafted and approved, 
The fact that the Court, in its opinion, did not expressly consider the issues 


raised by the carriers! appeal and did not attempt to explain how footnote 11 


may be reconciled with the Court's reasoning concerning the rules in effect 
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after the expiration of the Award provides some indication that this is so. 
Accordingly, we believe that we are justified in requesting a supplemental 
ruling upon the carriers' contention in their appeal that the court below 
erred in holding that the procedures established by Award 282 could not be 
invoked or completed after the expiration of the Award. 

2. The expiration date of Award 282. These cases do not involve the 
validity of the special-board award referred to in footnote 11 to the Court's 
opinion, and the ORC&B on these appeals did not raise an issue with respect to 
the ruling below that January 25, 1966, rather than January 24, 1966, was the 
last day of the effective period of Award 282, We are uncertain, therefore, 


concerning the status of the rulings made in footnote 11 insofar as these cases 


are concerned. If the Court deems any of those rulings to be applicable in 


these cases, we request that they be reheard or reconsidered in these cases as 


well as in Nos. 20,152 and 20,172 for the reasons set forth at pp. 7-15 of the 
Petition for Rehearing, etc.,which we are filing in those cases simultaneously 
herewith, 

3. Prematurity of the Section 6 notices, While we disagree with some 
of the Court's reasoning respecting the general issue as to whether Section 6 
notices served during the period of the Award were premature, we agree, of 
course, with the Court's ultimate decision as to the notices served by the 
ORCEB. Indeed, we understand the Court to have gone further than the Court 
below with respect to those notices and to hold them to be invalid and non- 


bargainable, rather than merely premature. 
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The vice of the union's Section 6 notices, in the eyes of the Court, 
was not that the notices were served during the period of the Award, but that 
they proposed changes in crew-consist rules to become effective during the 
period of the Award. While such a "proposal to Serap the Award during its life 
time could be broached to the carriers to see if they were interested," it 
"could not be presented to them as a subject of bargaining that was mandatory 
under a statutory obligation." Opinion, at 27, Although in the opinion of 
the Court the carriers "hag an obligation . . . to Batgetin about changes to 
become effective with the expiration of the Award," they "had no obiigation 
to bargain about a proposal to make changes during the life of the Award," 
Opinion, at 28, 

We note, however, that at one point in its opinion the Court stated that 
"we agree that these notices were premature." In our Brief (fn. 12, at p. 30), 
we noted our belief that "the court below technically would have been more 
correct if it had held that the Section 6 notices could not be served until after 
the expiration of the Award, but we have no fundamental quarrel with the view 
of Judge Holtzoff (J,A, 51) that '[i]t would be a futile gesture . . . to require 
the parties to serve new notices, '" In view of these circumstances, we are 
not entirely certain as to whether the Court intended to hold the Section 6 
notices to be invalid and non-bargainable or merely premature, but as stated 
above the reasoning of the Court indicates that it considers the notices to be 
invalid and non-bargainable and we assume that the Court intended to so hold, 
In view of the favorable ruling by the Court, we do not seek a rehearing or 
reconsideration of the decision with respect to the Section 6 notices served by 


the ORC&B, but we note that the Petition for Rehearing, ete., filed by the 


earriers in Nos, 20,152, 20,172, 20,229 and 20,249, at pp. 15-21, seeks a 
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rehearing of other aspects of the Court's rulings on the prematurity issues 
which, if granted, would provide additional support for a holding that the 
notices served by the ORC&B were premature. 


The Court did not advert to the contention by the ORC&B that the car- 


riers, by participating in meetings with representatives of the ORC&B, in which 


they explained their objections to the notices and refused to discuss the 
merits, somehow waived the prematurity of the notices. See Carriers! Brief, 

at 30-35. That contention is irrelevant, of course, if the Court held, as we 
believe, that the notices were invalid and not merely premature. Hence, we see 
no need for a supplemental ruling on that issue. 

The Court also did not advert to the contention by the ORC&B that the 
court below invaded the jurisdiction of the National Mediation Board by its 
rulings upon the union's Section 6 notices. See Carriers! Brief, at 35-42. 

That the Court rejected the union's jurisdictional contentions is implicit, 
however, in the fact that the Court itself assumed jurisdiction to rule upon the 
merits of the parties' contentions concerning the Section 6 notices. We also 
see no need, therefore, for a supplemental ruling on that jurisdictional issue. 

4. Carriers subject to PL, 88-108 and the Award. “ The Court in its 
opinion did not refer to the contention by the ORC&B that the Southern Railway 
Company and certain of its subsidiaries were not subject to P.L. 88-108 and 
Award 282. See Carriers! Brief, at 43-46. While Southern and pha taedd ends 
withdrew (in July 1960) their November 2, 1959 notices as served upon ORC&B 
(serving the ORC&B with similar notices two months later), the September 7, 1960 
notices served by the ORC&B upon those carriers remained outstanding throughout 


the period preceding the enactment of P,L, 88-108 and the issuance of Award 282, 
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The court below held, in essence, that any carrier which either served the 1959 
notice or received the 1960 notice is subject to P.L, 88-108 and Award 282, 
with respect to the particular union involved, if one or both of those notices 
remained outstanding throughout the period preceding the enactment of Pol, 
88-108. 

At page 10 of its opinion, this Court stated: "Public Law 88-108 expressly 
forbade any unilateral self-help by the parties who had served or received the 
notices of 1959 and 1960," In so commenting, the Court may have indicated that 
it either agrees with the court below or is even more adverse to the contentions 
of the union in that the Court views P.L, 88-108 (and, consequently, the Award) 
as being applicable to a carrier which either served the 1959 notice or received 
the 1960 notice even if neither notice remained outstanding between the carrier 
and the union involved throughout the period preceding the enactment of PLL. 
88-108, 

We recognize, however, that the comment quoted above was made more or less 
in passing in the "historical" section of the Court's opinion, and may not 
represent a considered ruling upon the issue as to the circumstances in which 
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P,L, 88-108 and the Award applied to a particular carrier, Consequently, we 


have no objection to a supplemental ruling upon this issue if one is requested 


by the ORC&B, 

9. Zhe Norris-LaGuardia Act. The Court did not refer in its opinion 

to the contentions by the ORC&B as to the applicability of the Norris-LaGuardia 
Act--an issue which we contended was not properly before thé Court in these 
eases. See Carriers! Brief, at 42-43, But however that may be, the opinion 
by the Court in No. 20, 316 (decided by the same panel on May 12, 1967) confirmed 


our contention on the merits of the issue that "the Norris-LaGuardia Act brady te 
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does not apply to, prohibit or govern injunctive proceedings regarding acts 
determined to be violative of the Railway Labor Act." Opinion in No. 
20,316, at 18. That decision should obviate any need for a supplemental 
ruling upon the Norris-LaGuardia issue in these cases. 

B. The Judgment to Be Entered by the Court. 

In accordance with the directions of the Court (Opinion, at 41), 
counsel for the various parties in all the cases decided by the Opinion of 
May 12, 1967 conferred on Thursday, May 18, 1967, and endeavored to agree 
upon a proposed judgment. However, counsel for the carriers and counsel 
for the respective unions disagreed both in matters of substance and in 
matters of approach. 

One difference of approach concerns the function or nature of the 
judgment to be entered by the Court. If we are correct in our understanding 
of the usual practice when a decision below is reversed in whole or in part, 
the judgment entered by this Court remands the case with directions that a 
new judgment or order be entered in conformity with the directions of this 
Court; e.g., dismissing the complaint rather than granting relief thereon, 
denying rather than granting a motion for summary sideuene, or modifying 
the original judgment below in various particulars. Counsel for the eit us 


unions indicated in our conference thet they had the same understanding of 


the usual practice, but consider the request by this Court for submission 


of a proposed judgment to indicate that the Court does not intend to follow 
that practice here. Accordingly, the judgments which they propose would 
not remand the cases for the entry of new judgments below in conformity 
with the directions of this Court, but would constitute the ultimate judg- 


ment in the cases, 
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We do not agree that the Court had any such intention, In our 
view, the reason for the submission of proposed Ceres to this Court 
is to assist the Court in formulating its directions to the court below 
as to the new judgments to be entered by that court. We do not believe 
that the action of the Court in calling for proposed judgments indicates 
an intention to depart from its usual practice concerning nee nature of 
the judgment to be entered, any more than does the action of the Court in 
calling upon the parties to submit requests for supplemental rulings if they 
so desire. Both procedures seem to us to stem simply Prent a desire to 
avoid overlooking some matter because of the multiplicity of cases and 
issues involved, Accordingly, the judgments which we have proposed follow 
the usual form by remanding the cases with directions. 

We note that one consequence of the approach favored by the 
unions, whereby the ultimate judgments are entered by this Court and new 
judgments are not entered in the District Court, is their Proposals: for 
including provisions in this Court's judgments whereby application could 
be made directly to this Court for future interpretation and enforcement 
of the judgments. We cannot believe that the Court intended to Penk the 
District Court to be by-passed in this manner and to aay upon itselt the 
task of giving original consideration, which could include extensive 
trials or hearings of factual disputes, to such matters. 


While we have not yet seen the arguments which ‘the unions may 


make in support of their proposed judgments, we are not aware of any reason 


peculiar to these cases why the Court should depart from its usual prac- 
tice. The number and complexity of the cases and issues undoubtedly con- 


stitute good reason for obtaining the assistance of counsel in formulating 
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the directions to be given to the court below, but they do not constitute 
any reason for by-passing that court altogether and having the ultimate 
judgments in these cases entered by this Court. 

Another difference in approach concerns those matters dealt with 
in the judgments below which were not discussed in the opinion by this 
Court. We would have thought it evident that any part of the judgment ° 
below not overruled by this Court remains undisturbed, subject to the 
right of the parties to "request supplemental rulings on any matters that 
have not been discussed in" the Court's opinion. Our opponents apparently 
take the position that any ruling below not discussed by this Court either 
has been overruled or else drops out of the ease, although they are not 
entirely consistent in their application of that approach. 

Finally, we believe that the language of the original judgments 


below should be retained insofar as possible consistent with the rulings 


of this Court. The parties have had more than a year in which to operate 


under that language and by now are relatively certain as to its meaning 
and effect, while new language is bound to create new uncertainties even 


though no substantive change was intended. 
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1. The carriers' proposed judgement. Appendix A hereto sets 
forth the substance of the judgment which we propose be entered in the 


event that the Court rules favorably upon our request for a supplemental 
ruling on the carriers' appeal, deems the expiration date of the Award as 
not being in issue in these appeals or else grants our conditional petition 
for rehearing in that regard, and agrees with our view that the Court has 
held the Section 6 notices served by the BLF&E to be invalid rather than 


merely premature. Appendix B sets forth the April 26, 1966 judgment 
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entered below and shows the changes which would be ands therein if the 
Court enters the judgment which we propose in Appendix Se Appendix C 

sets forth the substance of the judgment which we prepese be entered in the 
event that the Court takes the opposite position to that which we have 
assumed for purposes of Appendix A with respect to each of the issues 
described above. Appendix D sets forth the April 26, 1966 judgment entered 
below and shows the changes which would be made theneta! ae the Court enters 
the judgment which we Propose in Appendix C. Should this Court agree with 
us on some of the issues referred to and disagree on others, we do not 
believe that it will be difficult to select the appropriate provisions from 


the two proposals. 


Appendix A. The modifications in the judgment: below proposed in 


numbered paragraphs 1 and 2 reflect our assumption that the Court will rule 
favorably upon our request for a supplemental ruling as to the issues raised 
by the carriers' appeal. See pp. 3-7, supra, Paragraphs 3 and 4 of the 
judgment entered by Judge Holtzoff set forth his holding: that the crew- 
consist procedures established by the Award can neither be initiated nor 
completed after the expiration of the Award, Our proposal, of course, 
would substitute paragraphs setting forth the requested supplemental rul- 
ing that such procedures may be initiated and completed after the expira- 
tion of the Award. We believe that the language of the proposed new para- 
graphs 3 and 4 is self-explanatory. 

Paragraph 8 of the judgment entered below sets forth the holding 
by Judge Holtzoff that the Section 6 notices were premature but that such 
notices became effective the day after the expiration of the Award. In 


view of our understanding (see pp. 7-9, supra) that the Court has held 
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those notices to be invalid and non-bargainable, rather than merely pre- 


mature, numbered paragraph 3 of Appendix A would direct the substitution 
of a new paragraph 8 in the judgment below. We believe that the language 
of the proposed new paragraph 8 is self-explanatory, but we note that it 
would expressly preserve any right which the ORC&B otherwise would have to 
serve new notices after the expiration of the Award including notices 
containing proposals identical in substance to those made in the notices 
held to be ee 

if the Court has held the notices served by the ORC&B to be 
invalid and non-bargainable, paragraphs 9 and 10 of the judgment entered 
by Judge Holtzoff should be eliminated and numbered paragraph 4 of Appen- 
dix A so directs, Those paragraphs of the judgment below dealt with the 
obligation to bargain upon the notices after they became effective, and 
were based upon the holding that the notices were merely premature and not 
invalid. 

The deletion of paragraphs 9 and 10 of the judgment below will 
mean that the following paragraphs will have to be renumbered, and 
mumbered paragraphs 5 and 6 of Appendix A so provide. Numbered paragraph 
5 of Appendix A also would direct a slight modification in what is now 
paragraph 11 of the judgment below to reflect the holding that the Section 
6 notices served by the ORC&B proposing changes in crew-consist during the 
period of the Award are invalid. 


We see no need for any further modifications of the judgment below, 


x/ We assume, of course, that any new notices would not propose changes 
retroactive to the period of the Award. 
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if the assumptions upon which Appendix A is based are een by the Court. 
No issue has been raised as to paragraph 1 of that judgment; paragraph 2 
sets forth the expiration date of the Award, which we assume will remain 
unchanged for the reasons stated at p. 7, supra; paragraphs 5 and 6 set 
forth the rulings, affirmed by this Court (see pp. 3-4, eee that the 
carriers' rules as modified by the special-board awards and crew-consist 
agreements continue to apply until changed in accordance with the Railway 
labor Act; paragraph 7 sets forth the ruling that Souther and certain of 
its subsidiaries were subject to P.L. 8&108 and the Award insofar as 
ORC&B is concerned (see pp. 9-10, supra); paragraph 12 merely declares 
that the union cannot strike over the work rules in effect after the expira- 
tion of the Award, as determined in the judgment, until the procedures of 
the Railway Labor Act have been exhausted with respect to Section 6 notices 
proposing changes in such rules. Except as to the substantive rulings 
underlying that paragraph, it has not been attacked nena ade from the 
reference therein to the Norris-LaGuardia Act (see pp. 10-11, supra), Para- 
graph 13 is jurisdictional in nature and has not been attacked in this Court. 
Appendix C. Under the assumptions upon which this proposed judg- 
ment is based, the only modifications that need be made tin the April 26, 
1966 Judgment below are changes in dates to reflect the assumed holding 
that January 24, 1966, rather than January 25, 1966, was the last day of 
the effective period of Award 282. We assume for purposes of this proposed 
judgment that the Court will affirm the ruling by Judge Holtzoff that the 
erew-consist procedures established by the Award can nétther be initiated 


nor completed after the expiration of the Award, so that paragraphs 3 and 


4 of his judgment need not be further modified. Sd, too, we assume for 


ary Aes 


purposes of Appendix C that the Court intended to affirm the prematurity 
ruling by Judge Holtzoff with respect to the Section 6 notices served by 
the ORO&B, rather than holding those notices to be invalid and non- 
bargainable, which assumption obviates any need for further modifying or 
deleting paragraphs 8, 9, 10 and 11 of the April 26, 1966 judgment. Our 
reasons for believing that the remaining paragraphs need not be further 
modified are the same as those stated above for not modifying such para- 
graphs in Appendix A. See pp.15-16, supra. 

2. Zhe union's proposed judgment. In the meeting of counsel 
on May 18th, we were given copies of a draft of the judgment to be proposed 
by the ORC&B, and we since have been notified of certain changes therein, 
Our comments below are based upon that information. But we have not yet 
seen the final submission to be made by the ORC&B to the Court, including 
its explanations of the grounds for the various provisions of the judgment 
which it proposes. In addition, we have had to deal with the proposals 
by the BRT and SUNA and by the BLF&ZE, as well as to prepare three sets of 
proposals and supporting memoranda of our own, So that we have been pressed 


for time. Unless the Court deems such action to be inappropriate, therefore, 


we may file further comments upon the judgment proposed by the ORC&B after we 


have had an opportunity to study its’ submission to the Court. We have already 
noted our disagreement with the form or method of approach utilized by the 
ORCK&B as well as the other unions. See pp. 11-13, supra. We comment below, 
therefore, only upon the substance of its proposals. 

With respect to the use of "January 24, 1966" rather than 
"January 25, 1966" throughout the proposed judgment, we have noted that the 


issue as to the expiration date of the Award was not raised in these cases 
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and have requested the Court to reconsider the matter if it deems its 
holding in that regard nevertheless to be applicable to these cases. See 

Pp. 7, Supra. Having that reservation in mind, we shall ignore the use of the 
January 24, 1966 date in our comments below upon the various numbered para- 
graphs of the proposed judgment. 

We do not object to paragraphs 1 and 2, Except for the first 
sentence, paragraph 3 merely combines paragraphs 3 and 4 of the judgment 
below--which paragraphs set forth the holdings below that the crew consist 
procedures established by the Award can neither be initiated nor completed 
after the expiration of the Award. To the extent that paragraphs 3 and 4 
of the judgment below are combined and reiterated, we have no objections if 
the Court affirms those holdings below upon our request for a supplemental 
ruling in regard thereto. Of course, if the Court nayetes the holdings 
below the proposed paragraph 3 must be rejected in its entirety. But 
even if the Court affirms the holdings below, the first sentence of the 
proposed paragraph 3 is objectionable. | 

That sentence would provide that: ‘No further'steps may be taken 
under the Award by any party to this proceeding after its termination date." 
Such ambiguous, general language would serve no legitimate purpose and 
would introduce doubt as to just what is being held. It is not needed to 
prevent the parties from utilizing after the expiration of the Award the 
procedures for changing crew-consist rules should this Court hold that that 
cannot be done, since the language taken from paragraphs 3 and 4 of the 
judgment entered by Judge Holtzoff accomplishes that purpose plainly and 


unambiguously. What then are the additional "further steps" which could 


not be taken under the Award after its termination date? ‘The only 
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possibility that we can think of is that the carriers could not continue 
to apply the modifications in their crew-consist rules made by the crew- 
consist agreements and special-board awards pursuant to Award 282. If 
that is what is intended by the proposed sentence, however, it is contrary 
to the holding by this Court that those rules continue to apply after the 
expiration of the Award until changed in accordance with the Railway Labor 
Act. See pp. 34, supra. We submit that such language should not be 
included in any judgment which this Court may enter or may direct the 


District Court to enter. 


Paragraph 4 of the proposed judgment apparently combines and 


certainly modifies drastically paragraphs 5 and 6 of the judgment entered 
by Judge Holtzoff. We have no particular objection to the last sentence 
of paragraph 4, which substantially duplicates the last sentences of para~ 
graphs 5 and 6 in the judgment below. We strongly object, however, to 
the provision in paragraph 4 that: 


"Arbitration Board No. 282 ruled that there 
should be no change in the crew-consist except 
by agreement of the parties or by an award of a 
special board of adjustment, under the Award. The 
composition of crews in effect on the effective 
date of the Award, as modified by any agreements 
which may have been reached between the parties 
or by the awards of special boaris of adjustment, 
constitute the work rules created by the Award, and 
constitute a new plateau which remains in full force 
and effect, despite the termination of the effective 
period of the Award, until changed by agreement of 
the parties or until a party shall have served a 
notice under Section 6 of the Railway Labor Act to 
alter the status thus created, and shall have 
exhausted the procedures required by the Railway 
Labor Act." 


We note first that Arbitration Board No. 282 did not rule "that 


there should be no change in the crevw-consist except by agreement of the 
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parties or by an award of a special board of adjustment, otee the Award." 
Board 282 provided, in Section ITI-A(2) of its Award, heck no "change shall 
be made in the scope or application of rules. . - Which require a stipu- 
lated number of trainmen" in road service or "la stipulated number of brake- 
men or helpers" in yard service, except by agreement or pursuant to the 
Award. Board 282 has ruled on a number of occasions, ineluding its answer 
to ORCKB Question No. 1 of April 6, 1964 (J.A. 200-201), that this language 
means just what it says and thus prohibits changes (except by agreement or 
pursuant to the Award) only in rules which require a stipulated number of 
trainmen, etc., on crews in road and yard service. In those instances 
where a carrier's rules prior to the Award did not require the use of a 
stipulated number of trainmen, etc., but left the number to be determined 
by the carrier in the exercise of its managerial poetics the carrier 
could continue to exercise that discretion and change the consist of crews 
without obtaining an agreement or special-board award, 

The ORC&B never sought to impeach those thteppretetions by 
Board 282 of its Award, and thus is bound by those interpretations. The 
BRI did seek to impeach the answer by Board 282 to BRT Question No, 33 


(J.A. 201-202), which was to the same effect as the Board's answer to 


ORC&B Question No. 1. In an opinion issued on May 19, 1967, in Nos. 


19,867, 20,003 and 20,004, this Court affirmed the dismissal of that 
impeachment petition, stating, among other things, that there "is obvi- 
ously no difference between the Award and the Board's interpretation of 
it" (Opinion, at 3). The first sentence of the above-quoted proposal by 
the ORCK&B thus plainly is erroneous as a statement of fact. Apart from 


the consideration that such a purported statement of fact has no place 


ao qe 


in the ordering paragraphs of a judgment, this might not be of any great 
importance, but the following sentence of the proposal attempts to convert 
that erroneous statement of fact into a mandate by providing that the 
"composition of crews" cannot be changed except by agreement or by exhaust- 
ing the procedures of the Railway Labor Act with respect to a Section 6 
notice proposing changes in the composition of crews. 

This Court did not hold that the "composition of crews't as of the 
expiration of the Award constitutes the "new plateau" which was to continue 
until changed under the Railway Labor Act, but that the "work rules created 
by the Award constituted a new plateau" so that, under the mandate of the 
Railway Labor Act, "the work rules in effect on any particular day shall 
also be in effect the following day... subject to change only in accord- 
ance with the procedures prescribed by the Act" (Opinion, at 17, emphasis 
added). So, too, Section 6 of the Act requires notice of intended changes 
in "rates of pay, rules, or working conditions," not of intended changes 
in the "composition of crews." If a carrier's rules as modified by the 
Award did not circumscribe its right to change the "composition of crews" 


in its discretion, then that right continued after the expiration of the 


Award. Similarly, if a carrier's rules as modified by the Award permitted 


it to change the "composition of crews" in certain circumstances, as when 
an assignment no longer is needed to provide employment for "protected 
employees," those rules continue to give it that right after the expiration 
of the Award until changed in accordance with the Railway Labor Act. This 
Court "approve[d] the conclusion of the District Court (Opinion, at 5) in 
this regard, rather than reversing or drastically modifying that conclusion 


as the ORC&B appears to assume. 
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The ORC&B apparently relies upon a statement made more or less 
in passing by this Court, in the "historical" section of its May 12, 1967 
opinion (p. 12), that Board 282 "ruled that no change in' crew consist 
be made except pursuant to the Award." If that statement were intended 
to be a precise description of what Board 282 has "ruled," obviously it is 
erroneous--whether rightly or wrongly, Board 282 has ruled that changes in 
crew consist through the exercise of managerial discretion could continue 
to be made when that was permitted prior to the Award. But obviously, this 
Court did not intend either a precise description of the Award or to rule 
upon the validity of the Board's interpretations of the Award-~an issue 
which is not involved in these cases. As Justice Jackson stated for the 
Supreme Court: 

"It is timely again to remind counsel that words 

of our opinions are to be read in the light of the 

facts of the case under discussion. To keep opinions 

within reasonable bounds precludes writing into’ them 

every limitation or variation which might be suggested by 

the circumstances of cases not before the Court. Ceneral 

expressions transposed to other facts are often misleading." 


Armour & Co. v. Wantock, 323 U.S, 126, 132-133 (1944). In its May 19, 


1967 opinion in Nos. 19,867, 20,003 and 20,004, at page 4, this Court 


rejected a similar argument based upon a statement in a prior opinion in 


which "the District Judge was merely summarizing the Award... o" 
Paragraphs 5 and 6 of the proposed judgment are; substantially 
identical with paragraphs 8 and 9 of the judgment entered: by Judge Holtzoff. 
All of those paragraphs deal with the prematurity issue. If this Court 
intended to affirm the ruling by Judge Holtzoff that the notices were 
premature but were effective the day after the expiration of Award 282, 


then we have no objection to paragraphs 5 and 6 of the proposed judgment. 


Pees fe ee 


On the other hand, if this Court intended to hold that the notices were 
invalid and non-bargainable, as we believe, then those paragraphs obviously 
do not reflect the judgment of this Court. 

Paragraph 7 of the proposed judgment also deals with the prema- 
turity issue and, with one exception, is substantially identical with 
paragraph 10 in the judgment entered below. Apart from that exception, 
therefore, the proposal is subject to our comments above with respect to 
the proposed paragraphs 5 and 6. The exception is that paragraph 7 of the 
proposed judgment omits the last sentence of paragraph 10 in the judgment 
below, which declares that: "Conferences must be had upon the Section 6 
notices referred to in paragraph 4(a) of the Stipulation and mediation 
must be invoked after the expiration of the Award before the first two 
steps in the procedures prescribed by the Railway Labor Act may be exhausted, 
That declaration appears to us to represent sound law and we see no reason 
why it should be omitted. Whether or not the declaration was necessary at 
the outset, a direction by this Court that it be omitted would lend itself 
to an argument at some future time that this Court disagreed with the sub. 
stance of the declaration. - 

Paragraph 8 of the proposed judgment is identical with paragraph 
11 in the judgment entered below. As such, the proposed paragraph 8 is 
unobjectionable except that the slight modification proposed in numbered 
paragraph 5 of Appendix A hereto should be made in the event that the 
Section 6 notices served by the ORC&B are invalid rather than merely 
premature. See p. 15, supra. 

In peragraph 9 of the proposed judgment, the ORC&B proposes to 


reserve jurisdiction in this Court, as well as in the District Court, of 


yee 


applications "for such further orders as may be vikeeadary or appropriate 
for the construction, carrying out or enforcement of this Judgment." We 
have already stated our reasons for believing that the Court did not intend 
to permit such applications to be made directly to this Court, by-passing 
the District Court, whenever the parties so desire, See p. 12, supra. 
In addition to our objections to the form of the judgment pro- 
posed by the ORC&B and our objections to the substance of some of the para- 
graphs therein, we object also to the omission of certain paragraphs which 
are contained in the judgment of April 26, 1966, In particular, the ORC&B 
would omit altogether any provision comparable to paragraphs 7 and 12 of 
the judgment below. Those omissions apparently are aneuene to be justified 
by the theory, followed in a haphazard fashion by counsel for all of the 
unions, that when the subject of a provision ina judgment below was not 
expressly discussed by this Court in its opinion, that eovision has been 
overruled and the subject thereof removed from the case, unless a supple- 
mental ruling is requested. If the Court agrees with that approach so that 
@ supplemental ruling is necessary to retain paragraphs 7 and 12 of the 
judgment below, then we request such a ruling, but we have noted our view 


that those aspects of the judgment below which were not dealt with by the 


Court in its opinion remain undisturbed unless the party adversely affected 


by the provision in question requests a supplemental ruling. See p. 13 , 
Supra. We have no quarrel with either paragraph 7 or paragraph 12 of the 


judgment below. 
Respectfully submitted, 


Francis M. Shea 
Richard T, Conway 


Shea & Gardner 
734 Fifteenth St., N.W. 
Washington, D.C. 20005 


Attorneys for Appellees in No. 20,158 
and for Appellants in No. 20,191. 
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CERTIFICATE OF GOOD FATTH 
I hereby certify that the foregoing Petition for Rehearing, 
Request for Supplemental Rulings and Proposed Judgment is presented 


in good faith and not for purposes of delay. 


Francis M. Shea 


CERTIFICATE OF SERVICE 
I hereby certify that the foregoing Petition for Rehearing, 
Request for Supplemental Rulings and Proposed Judgment has been served 


upon the Order of Railway Conductors and Brakemen, this 22d day of May 


1967, by delivery of copies to its attorney, James D. Hill, Shoreham 


Building, Washington, D.C. 


Richard T. Conway 


(Caption--Nos. 20158 and 20191] 


Before Danaher, Circuit Judge, Bastian, Senior Circuit Judge, and 


Leventhal, Circuit Judge. 


JUDGMENT 


These appeals came on to be heard on the record from the United 
States District Court for the District of Columbia and were argued by counsel. 

On consideration whereof, it is ordered and adjudged by this Court 
that the judgment of the District Court entered on April 26, 1966, as amended 
on May 10, 1966, is remanded to the District Court with directions to modify 
the said judgment as follows: . 

1. Change paragraph 3 to read: "After January 25, 1966, proceedings 
with respect to proposed changes in crew-consist rules may continue to be 
initiated and completed under the procedures established by Section III of 
the Award until such procedures are changed in accordance with the Railway 
Labor Act (45 U.S.C. §§151-160). Agreements entered ee awards of special 


boards of adjustment issued pursuant to such proceedings are not invalidated 


by the fact that such proceedings were initiated and completed after January 25, 


1966." 

2. Change paragraph 4 to read: "In those instances in which pro- 
ceedings were initiated under the procedures established by Section III of the 
Award on or before January 25, 1966, but such proceedings were not completed 
as of January 25, 1966 by an agreement or an award of a special board of 


adjustment, the proceedings may validly be completed after January 25, 1966. 


Pi ee 


Agreements entered into and awards of special boards of adjustment issued 

after January 25, 1966 pursuant to such proceedings are not invalidated by 

the fact that the proceedings were not completed until after January 25, 1966." 
3. Change paragraph 8 to read: "The notices referred to in paragraph 

4(a) of the Stipulation of April 18, 1966 as amended on June 29, 1966 are 


invalid in that they proposed changes in crew-consist rules pursuant to the 


Railway Labor Act to take effect prior to the expiration of the period during 


which Section III of the Award by Arbitration Board No. 282 "shall continue 
in force" as between plaintiffs and defendant, as provided in Section IV of 
that Award pursuant to Section 4 of Public Law 88-108. Plaintiffs have no 
obligation to confer, bargain, negotiate, participate in mediation or other- 
wise participate in procedures of the Railway Labor Act at any time with 
respect to such notices served by defendant. This ruling is without prejudice 
to any right that defendant may have to serve new notices, after January 25, 
1966, under Section 6 of the Railway Labor Act, including notices making the 
same or similar proposals as those made in the notices referred to in 
paragraph 4(a) of the Stipulation, and to require plaintiffs to confer, bargain, 
negotiate, participate in mediation or otherwise participate in procedures 
of the Railway Labor Act with respect to such new notices." 

4. Delete paragraphs 9 and 10. 

>. Renumber paragraph 11 as paragraph 9 and change that paragraph 
to read: “Except as provided in paragraph 8, this Judgment does not determine 
any issue as to whether the plaintiffs as to which defendant represents road 
conductors only (paragraph 2 of the Stipulation) are required to confer, 


negotiate or bargain with the defendant respecting the merits of 


Bai 


notices which have been or may be served upon the said plaintiffs by defendant 


under Section 6 of the Railway Labor Act, and is without prejudice to the 
rights of any party in that regard." 
6. Renumber paragraphs 12 and 13 as paragraphs 10 and 11, 


respectively. 
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APPENDIX B 


{Civil Action No. 142~66--Caption and recitals omitted. ] 


IT IS HEREBY ORDERED, DECLARED AND ADJUDGED: 

1. Upon motion of those plaintiffs none of whose employees are 
represented by the defendant, the complaint is dismissed as to such plain- 
tiffs, to-wit: 


Akron & Barberton Belt Railroad Company 

Akron, Canton & Youngstown Railroad Company 
Alton and Southern Railroad 

Atlanta Joint Terminals 

Atlanta & West Point Rail Road Company 

Bangor and Aroostook Railroad Company 

Bauxite and Northern Railway Company 

Belt Railway Company of Chicago 

Boston & Maine Corporation 

Brooklyn Eastern District Terminal Railroad 
Buffalo Creek Railroad 

Bush Terminal Railroad Company 

Chicago & Eastern Illinois Railway Company 
Chicago & Illinois Midland Railway Company 
Chicago, Rock Island & Pacific Railroad Company 
Chicago Union Station Company 

Chicago & Western Indiana Railroad Company 
Chicago, West Pullman & Southern Railroad Company 
Chicago Short Line Railway Company 

Cincinnati Union Terminal Company 

Davenport, Rock Island & North Western Railway Company 
Des Moines Union Railway Company 

Detroit & Mackinac Railway Company 

Detroit Terminal Railroad Company 

Duluth Union Depot and Transfer Company 

Duluth, Winnipeg & Pacific Railway 

East St. Louis Junction Railroad 

Fort Worth Belt Railway Company 

Fort Worth & Denver Railway Company 

Galveston, Houston & Henderson Railroad Company 
Galveston Wharves 

Green Bay & Western Railroad Company 

Houston Belt & Terminal Railway Company 
Illinois Northern Railway 

Illinois Terminal Railroad Company 


Sore 


Indianapolis Union Railway Company 

Jacksonville Terminal Company 

Kansas City Terminal Railway Company 

Kentucky & Indiana Terminal Railroad Company 

Kewaunee, Green Bay & Western Railroad Company 

King Street Passenger Station 

Lake Superior & Ishpeming Railroad Company 

Lake Superior Terminal & Transfer Railway: Company 

Los Angeles Junction Railway 

Manufacturers Railway Company 

Midland Valley Railroad Company 

Minneapolis, Northfield & Southern Railway 

Minnesota, Dakota & Western Railway Company 

Minnesota Transfer Railway 

Mississippi Export Railroad Company 

New Orleans & Lower Coast Railroad Company 

New Oreleans Public Belt Railroad 

New Orleans Terminal Company 

New Orleans Union Passenger Terminal 

New York Dock Railway 

New York & Long Branch Railroad Company 

Norfolk and Portsmouth Belt Line Railroad Company 

Ogden Union Railway and Depot Company 

Peoria and Pekin Union Railway Company 

Peoria Terminal Company 

Pittsburgh & Shawmut Railroad Company 

Portland Terminal Company 

Portland Terminal Railroad Company 

Port Terminal Railroad Association 

St. John River Terminal Company 

St. Joseph Belt Railway Company 

St. Joseph Terminal Railroad Company 

St. Louis Southwestern Railway Company 

St. Paul Union Depot Company 

Sioux City Terminal Railway Company 

Tennessee, Alabama & Georgia Railway 

Terminal Railroad Association of St. Louis 

Terminal Railway, Alabama State Docks 

Texas M-xican Railway Company 

. Texas Pacific-Missouri Pacific Terminal Railroad of 
New Orleans 

Toledo, Peoria & Western Railroad Company 

Toledo Terminal Railroad Company 

Union Railway Company 

Union Terminal Company 

Union Terminal Railway Company 

Washington Terminal Company 

Western Maryland Railway Company 

Western Railway of Alabama 

Wichita Terminal Association 

Winston-Salem Southbound Railway Company 
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Hereinafter, the term "plaintiffs" shall refer only to those plaintiffs 
other than those listed above, and who are listed in paragraphs 1 and 2 
of the Stipulation between the parties of April 18, 1966, 
2. The period during which Section III of the Award by Arbitration 
Board No. 282 "shall continue in force" as between plaintiffs and defendant, 
as provided in Section IV of that Award pursuant to Section 4 of Public Law 
88-108, expired on January 25, 1966. 
3+--Afte2r—January-25,-1966;-procecdings-may-nod-be-initiated-under 
Seetion-Iil-of—the-Awand-with-respeet—te-—proposed-ohanzes-in-orew-eoncics-rulos- 
3. After January 25, 1966, proceedings with respect to 
proposed changes in crew-consist rules May continue to be initiated and 
completed under the procedures established by Section IIT of the Award 
until such procedures are changed in accordance with the Railway Labor Act 


(45 U.S.C, §§151-160) , Agreements entered into and awards of special boards 


of adjustment issued pursuant to such proceedings are not invalidated by the 
fact that such proceedings were initiated and completed after January 25, 


1966, 


4. In those instances in which proceedings were initiated under 


the procedures established by Section III of the Award on or before January 25, 
1966, but such proceedings were not completed as of January 25, 1966 by an 
agreement or an award of a special board of adjustment, she-mattex-sannos-be 
noforred-under-Seotion-IIl-of-the-Award-to-a-speoial-board-of-adsucsmon$-—after- 
January—25;-2966-and-a-speeial-—board-of-adjustmont-—cons$isuted-on-ov_befoxe 
Fanuary-25;-2966-no-Longer—has—jurisdietion-of-the-master-after-January-25, 


1966.-—Any-awand-iesued-by-sueh-a-spooial_beard-ofadjuctnont-after-January-25, 


StYro 


1966-is-ineffeetive, the proceedings may validly be completed after 


January 25, 1966, Agreements entered into and awards of ‘special boards 
—_ en te and awards of special boards _ 
of adjustment issued after January 25, 1966 pursuant to such proceedings are 


not invalidated by the fact that the proceedings were not completed until 
after January 25, 1966, 


2. Awards issued on or before January 25, 1966 by special boards 
of adjustment pursuant to Section III of the Award by Arbitration Board No, 
282 created a new status which is to be maintained after January 25, 1966 
until changed by agreement or until the procedures of the Railway Labor Act 
(45 U.S.C. §§151-160) have deen exhausted with respect tounatices served 
under Section 6 of the Railway Labor Act (45: U.8.¢. §156) proposing changes 
in the status thus created. Unless otherwise agreed to by the parties, 
"protected employees," as defined in Section III-D(1) of the Award by 
Arbitration Board No. 282 and in interpretations thereof by the Board, shall 
continue to enjoy the protections provided in Section III-D(2) of the Award 
and in interpretations thereof oy Arbitration Board No. 282 and application 
of the changes in crew-consist rules authorized by such special board awards 
is subject to the provisions of Section III-D of the Award: by Arbitration 
Board No. 282. 

6. Agreements entered into on or before January 25, 1966 pursuant 
to Section III of the Award by Arbitration Board No. 282 also created a new 
status which is to be maintained after January 25, 1966 until changed by 


agreement or until the procedures of the Railway Labor Act have been exhausted 


with respect to notices served under the Railway Labor Act proposing changes 


in the status thus created. Unless otherwise agreed to by the parties, 


oases 


"protected employees," as defined in Section III-D(1) of the Award by 
Arbitration Board No. 282 and in interpretations thereof by the Board, shall 
continue to enjoy the protections provided in Section III-D(2) of the Award 
and in interpretations thereof by Arbitration Board No. 282 and application of 
the changes in crew-consist Aiiee authorized by such agreements is subject to 
the provisions of Section III-D of the Award by Arbitration Board No. 282. ° 

7. A carrier and its employees represented by the defendant were 
subject to Public Law 88-108 and the Award by Arbitration Board No. 282 there- 
under if the carrier either served the defendant organization with the Section 
6 notices of November 2, 1959 described in paragraph 8 of the Complaint or 
was served by the defendant organization with the Section 6 notices of 
September 7, 1960, described in paragraph 10 of the Complaint, or both, and 
such notices remained in effect throughout the period prior to the enactment 
of Public Law 88-108, All of the plaintiffs and their employees represented 
by the defendant consequently were subject to Public Law 88-108 and the 


Award issued thereunder, including the eight plaintiffs and their employees 


represented by this defendant, referred to in paragraph 7 of the Stipulation 


of April 18, 1966, ; Z 
81--The-nesiess-referred—to-in-paragraph-4(a}-of-the-Séipulation,- 
whi oh-were-served-between-January-25;-1964,-and-January-255-19665-by-tho 
dofendant-were-not-nuliities—bus-were-promature-and-did-nes-beaame-offeabive 
under-the-Reilway—Laber-Aet-untii-January-265-1966--——the-day-afser-the 
oxpipation—of-she-Award-of-Arbitration-Board-No--292- 


8, The notices referred to in paragraph 4(a) of the Stipulation 
of April 18, 1966 as amended on June 29, 1966 are invalid in that they pro- 
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posed changes in erew-consist rules pursuant to the Railway Labor Act _to 
take effect prior to the expiration of the riod during which Section ITI 
of the Award by Arbitration Board No. 282 “shall continue in force" as 
between plaintiffs and defendant, as provided in Section IV of that Award 
pursuant to Section 4 of Public Law 88-108, Plaintiffs nave no obligation 
to confer, bargain, negotiate, participate in mediation oe otherwise 


Participate in procedures of the Railway Labor Act at any time with respect 


to such notices served by defendant. This ruling is without prejudice to 


any right that defendant may have to serve new notices, after January 25, 
1966, under Section 6 of the Railway Labor Act, including notices making the 
Same or similar proposals as those made in the notices referred to in para-_ 
graph 4(a) of the Stipulation, and to require plaintiffs to confer, bargain, 
hegotiate, participate in mediation or otherwise participate in_procedures 
of the Railway Labor Act with respect to such new aotieee. 
92--The-plaintifts-were-under-no-obligation-to-ooner,-barsein-o» 
Rogotiate—with-defendant—over-the-nerits-sf-the-proposals-made-by-defondant 
#n-the-notiees—veferred-to-in_paragraph_4(a}of-she-Stipulation-of-April-16_ 


1966-at-any-tine-before-the-said-notises-beoane-offeotive-as_provided-in-para- 


SPaph-8-above+-—The-meetings-deseribed-in-paragraph-4(d}-of-the Stipulation, 


as-whtob-piaintiffe—denied-any-obligasion-te-negosiate;-did-not-eonstisute 
Teonferences-within-the-meaning-ofSeesions-5-and-6-of-the-Railway-Labor 
Aat-£45-U-8=6--§§1555-156};-and-did-nos-fulfill-sho-roquiremens-for-sonfer- 
onees-imposed-by-those-Seesions .--The-parsies—ave-obliged-so-mees-and-negesiate 
GfS0R-JaRNAEY-255-2966,—a6-tho-fivst-step-to-bo-taken—under-the-procedure 
preseribed-by-+h9-Railway—Labor-Aos~ | 


20;--Reeourse-te-the-National-Mediation-Beard-may-be—had-only 


Pa! pe 


after-nosiees-under-Seetion-6-0f-the-Railway-Labor-Aot-became—offeotive;-whioh- 
in-shis-ease-was-tho-day-afser-tho-torainasion-of-tho-offeasive-poriod_of 
tho-Award;—and-also-after-sonferences-ful filling-tho-roquirements-of-Seesions 
5~and-6-of—she-Railway-Labor-Aet-are-oommonced,-although-after_sueh-oonlerences 
are-eommensed-iz-is-Lor-tho-National-Mediation-Board-in-its-diserotion—so 
dosernine-at-what—point—in-the-negosiations-it-will-oomply-wish-a-roquest 


for-iss—-serviess~—-The-applications—sy—defendant-for_modiation,-deseribed 


tn-paragraph-4{e}-9f—the-Stipulation-of_Agril-18,-1966,-having_beon-made-—prior 


$o-January-26,-1966;-and-without-oonferenees-within-the—moaning-of-the-Aes 
having-oomsenced;-and;—therefore;-were—prematuve,-and-de-not-beecme-effeesive 
unsii—after-the-vonferenses-eomiones.—-Conferences-mus$-be-had-upon-the 
Seetion-G-netioes-referred-to-in-paragraph-4(a}-0f-she-Stipulasion-and 
modi ation~must—be-inyoked-after-the-expiration-of-she-Awaxd-bofexre-the 
fives—two-steps—in-the-prosedures—preseri bed-by—she-Rai lway—Labor-Aet-—may- 
bo-exhausted, 

aiz--This 9. Except as provided in paragraph 8, this Judgment 
does not determine any issue as to whether the plaintiffs as to which the 
defendant represents road conductors only (paragraph 2 of the Stipulation) 
are required to confer, negotiate or bargain with the defendant respecting 
the merits of the Section 6 notices roferrod~to-in-paracraph-4(a}-92-+he- 
Stiputasion,; which have been or may be served upon the said plaintiffs by 
defendant under Section 6 of the Railway Labor Act, and is without prejudice 
to the rights of any party in that regard. 

z2> 10, The defendant (including its lodges, divisions, locals, 


officers, agents, members and persons acting in concert with it) may not 


ae ae 


engage in any strikes or work stoppages over the work rules in effect after 
January 25, 1966, under the rulings set forth above, unless and until the 
defendant has properly exhausted all procedures required by the Railway 
Labor Act and is entitled under that Act to resort to self help with respect 
to notices served under Section 6 of the Railway Labor Act: proposing changes 
in crew consist rules, None of the provisions of the Norris-LaGuardia Act 
(29 U.S.C. §§101-113) apply to injunctions against such aries or work 
stoppages. Since plaintiffs have abandoned the prayer in their Complaint 
for injunctive relief, however, the Court does not determine whether injunc- 
tive relief otherwise would be warranted and does not grant any injunctive 
relief. 


23> 11. The Court reserves jurisdiction for the purpose of 


enabling any of the parties to this proceeding, or any person that may be or 


may hereafter become bound in whole or in part by this Judgment, to apply to 
this Court at any time for such further orders as may be necessary or ap- 


propriate for the construction, carrying out or enforcement, of this Judgment. 


Dated: April 26, 1966 


{sf Alexander Holtzoff 
United States District Judge 


[Caption--Nos. 20158 and 20191] 


Before Danaher, Circuit Judge, Bastian, Senior Circuit Judge, and 
Leventhal, Circuit Judge. 


JUDGMENT 


These appeals came on to be heard on the record from the United 
States District Court for the District of Columbia and were argued by counsel. 

On consideration whereof, it is ordered and adjudged by this Court 
that the judgment of the District Court entered on April 26, 1966 as amended 
on May 10, 1966 is remanded to the District Court with directions to modify 
_the said judgment by changing "January 25, 1966" wherever it appears to read 


"January 24, 1966," and to change "January 26, 1966" as it appears in paragraph 


8 to read "January 25, 1966." 


APPENDIX D 


(Civil Action No. 142-66--Caption and recitals omitted .] 


IT IS HEREBY ORDERED, DECLARED AND ADJUDGED : 


1. Upon motion of those plaintiffs none of whose employees are 


represented by the defendant, the complaint is dismissed: as to such plain- 


tiffs, to-wit: 


Akron & Barberton Belt Railroad Company 
Akron, Canton & Youngstown Railroad Company 
Alton and Southern Railroad 
Atlanta Joint Terminals 

Atlanta & West Point Rail Road Company 

Bangor and Aroostook Railroad Company 

Bauxite and Northern Railway Company 

Belt Railway Company of Chicago 

Boston & Maine Corporation 

Brooklyn Eastern District Terminal Railroad 
Buffalo Creek Railroad 

‘Bush Terminal Railroad Company 

Chicago & Eastern Illinois Railway Company 
Chicago & Illinois Midland Railway Company: 
Chicago, Rock Island & Pacifie Railroad Company 
Chicago Union Station Company 
Chicago & Western Indiana Railroad Company 
Chicago, West Pullman & Southern Railroad Company 
Chicago Short Line Railway Company 

Cincinnati Union Terminal Company 
Davenport, Rock Island & North Western Railway Company 
Des Moines Union Railway Company Me 
Detroit & Mackinac Railway Company 

Detroit Terminal Railroad Company 

Duluth Union Depot and Transfer Company 

Duluth, Winnipeg & Pacific Railway 

East St. Louis Junction Railroad 

Fort Worth Belt Railway Company 

Fort Worth & Denver Railway Company 

Galveston, Houston & Henderson Railroad Company 
Galveston Wharves 

Green Bay & Western Railroad Company 

Houston Belt & Terminal Railway Company 
Illinois Northern Railway 

Illinois Terminal Railroad Company 
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Indianapolis Union Railway Company 

Jacksonville Terminal Company 

Kansas City Terminal Railway Company 

Kentucky & Indiana Terminal Railroad Company 

Kewaunee, Green Bay & Western Railroad Company 

King Street Passenger Station 

Lake Superior & Ishpeming Railroad Company 

Lake Superior Terminal & Transfer Railway Company 

Los Angeles Junction Railway 

Manufacturers Railway Company 

‘Midland Valley Railroad Company 

Minneapolis, Nurthfield & Southern Railway 

Minnesota, Dakota & Western Railway Company 

Minnesota Transfer Railway 

Mississippi Export Railroad Company 

New Orleans & Lower Coast Railroad Company 

New Orleans Public Belt Railroad 

New Orleans Terminal Company 

New Orleans Union Passenger Terminal 

New York Dock Railway 

New York & Long Branch Railroad Company 

Norfolk and Portsmouth Belt Line Railroad Company 

Ogden Union Railway and Depot Company 

Peoria and Pekin Union Railway Company 

Peoria Terminal Company 

Pittsburg & Shawmut Railroad Company 

Portland Terminal Company 

Portland Terminal Railroad Company 

Port Terminal Railroad Association 

St. John River Terminal Company 

St. Joseph Belt Railway Company 

St. Joseph Terminal Railroad Company 

St. Louis Southwestern Railway Company 

St. Paul Union Depot Company 

Sioux City Terminal Railway Company fe 

Tennessee, Alabama & Georgia Railway Company 

Terminal Railroad Association of St. Louis 

Terminal Railway, Alabama State Docks 

Texas Mexican Railway Company 

Texas Pacific-Missouri Pacifie Terminal Railroad 
New Orleans 

Toledo, Peoria & Western Railroad Company 

Toledo Terminal Railroad Company 

Union Railway Company 

Union Terminal Company 

Union Terminal Railway Company 
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Washington Terminal Company 

Western Maryland Railway Company 

Western Railway of Alabama 

Wichita Terminal Association 

Winston-Salem Southbound Railway Company 
Hereinafter, the term "plaintiffs" shall refer only to those plaintiffs 
other than those listed above, and who are listed in paragraphs 1 and 2 
of the Stipulation between the parties of April 18, 1966. 

2. The period during which Section III of the Award by Arbitration 

Board No. 282 "shall continue in force" as between plaintiffs and defendant, 


as provided in Section IV of that Award pursuant to Section 4 of Public Law 


88-108, expired on danuary-255-2966. January 24, 1966. 


3. After danuary-255-1966 January 24, 1966, proceedings may not be 


initiated under Section III of the Award with respect to Proposed changes in 
erew-consist rules. 

4. In those instances in which proceedings were initiated under 
Section III of the Award on or before ganvary—255-1966 January 24, 1966, but 
such proceedings were not completed as of Januavy-25,-1966 January 24, 1966 
by an agreement or an award of a special board of adjustment, the matter cannot 
be referred under Section III of the Award to a special board of adjustment 
after danuavy-25,-2966 January 24, 1966 and a special board of adjustment 
constituted on or before danuary-255-1966 January 24, 1966 no longer has 
jurisdiction of the matter after ganuary-255-1966 January 24, 1966. Any award 
issued by such a special board of adjustment after Fanvary¥—255-1966 January 
24, 1966 is ineffective. 
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9. Awards issued on or before ganvary—255-1966 January 24, 1966 
by special boards of adjustment pursuant to Section III of the Award by Arbi- 
tration Board No. 282 created a new status which is to be maintained after 
ganvary-255-1966 January 24, 1966 until changed by agreement or until the pro- 
cedures of the Railway Labor Act (45 U.S.C. §§151-160) have been exhausted with 
respect to notices served under Section 6 of the Railway Labor Act (45 U.S.C. 
§156) proposing changes in the status thus created. Unless otherwise agreed 


to by the parties, "protected employees," as defined in Section III-D(1) of 


the Award by Arbitration Board No, 282 and in interpretations thereof by the 


Board, shall continue to enjoy the protections provided in Section III-D(2) 
of the Award and in interpretations thereof by Arbitration Board No. 282 and 
application of the changes in crew-consist rules authorized by such special 
board awards is subject to the provisions of Section III-D of the Award by 
Arbitration Board No. 282. 

6. Agreements entered into on or before danuary-255-1966 January 24, 
1966 pursuant to Section III of the Award by Arbitration Board No. 282 also 
created a new status which is to be maintained after danuary-255-1966 January 
24, 1966 until changed by agreement or until the procedures of the Railway 
Labor Act have been exhausted with respect to notices served under the Railway 
Labor Act Granouite changes in the status thus created. Unless otherwise 
agreed to by the parties, "protected employees," as defined in Section III-D(1) 
of the Award by Arbitration Board No. 282 and in interpretations thereof by 
the Board, shall continue to enjoy the protections provided in Section III-D(2) 


of the Award and in interpretations thereof by Arbitration Board No. 282 
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and application of the changes in crew-consist rules authorized by such agree- 
ments is subject to the provisions of Section III-D of the Award by Arbitration 
Board No, 282, | 

7. <A carrier and its employees represented by ‘the defendant were 
subject to Public Law 88-108 and the Award by Arbitration Board No. 282 there- 
under if the carrier either served the defendant ereantastssa with the Section 
6 notices of November 2, 1959 described in paragraph 8 of the Complaint or 
was served by the defendant organization with the Section 6 notices of Septem- 
ber 7, 1960, described in paragraph 10 of the Complaint, or both, and such 
notices remained in effect een the period prior to? the enactment of 
Public Law 88-108. All of the plaintiffs and their employees represented 
by the defendant consequently were subject to Public Law 88-108 and the Award 
issued thereunder, including the eight plaintiffs and hein employees repre- 
sented by this defendant, referred to in paragraph 7 of the Stipulation of 


April 18, 1966. 


8. The notices referred to in paragraph 4(a) of the Stipulation, 


which were served between January 25, 1964, and Fanvary-255-2966 January 24. 1966, 
by the defendant were not nullities but were premature and did not become 
effective under the Railway Labor Act until Fanvery-265-2966 January 25, 1966 -- 
the day arte the expiration of the Award of Arbiration Board No. 282. 

9. The plaintiffs were under no obligation to confer, bargain or 
negotiate with defendant over the merits of the proposals made by defendant 
in the notices referred to in paragraph 4(a) of the Stipulation of April 18, 


1966 at any time before the said notices became effective as provided in para 


a 6%o 

graph 8 above. The meetings described in paragraph 4(d) of the Stipulation, 
at which plaintiffs denied any obligation to negotiate, did not constitute 
"conferences" within the Meaning of Sections 5 and 6 of the Railway Labor 
Act (45 U.S.C. §§155, 156), and did not fulfill the requirement for confer- 
ences imposed by those Sections. The parties are obliged to meet and negotiate 
after Fanwary—25,-1966 January 24, 1966, as the first step to be taken under 
the procedure prescribed by the Railway Labor Act. 

10. Recourse to the National Mediation Board may be had only after 
notices under Section 6 of the Railway Labor Act become effective, which 
in this case was the day after the termination of the effective period of 
the Award, and also after conferences fulfilling the requirements of Sec- 
tions 5 and 6 of the Railway Labor Act are commenced, although after such 
conferences are commenced it is for the National Mediation Board in its 
discretion to determine at what point in the negotiations it will comply 


with a request for its services. The applications by defendant for media- 


tion, described in Paragraph 4(e) of the Stipulation of April 18, 1966, 


having been made prior to January 26, 1966, and without conferences within 
the meaning of the Act having commenced, and, therefore, were premature, and 
do not become effective until after the conferences commence, Conferences 
must be had upon the Section 6 notices referred to in paragraph 4(a) of the 
Stipulation and Mediation must be invoked after the expiration of the Award 
before the first two steps in the procedures Prescribed by the Railway Labor 


Act may be exhausted, 


es 

ll. This Judgment does not determine any issue as to whether the 

plaintiffs as to which the defendant represents road conductors only (para- 
graph 2 of the Stipulation) are required to confer, negotiate or bargain 


with the defendant respecting the merits of the Section 6 notices referred 


to in paragraph 4(a) of the Stipulation, and is without prejudice to the 


rights of any partyin that regard. 

12. The defendant (including its lodges, divisions, locals, officers, 
agents, members and persons acting in concert with it) may not engage in any 
strikes or work stoppages over the work rules in effect after danuary—255-1966 
January 24, 1966 under the rulings set forth above, unless and until the defen- 
dant has properly exhausted all procedures required by the Railway Labor Act 
and is entitled under that Act to resort to self help with respect to notices 
served under Section 6 of the Railway Labor Act proposing changes in crew 
consist rules. None of the provisions of the Norris-LaGuerdia Act (29 U.S.C. 
§§101-113) apply to injunctions against such strikes or work stoppages. Since 
plaintiffs have abandoned the prayer in their Complaint for injunctive relief, 
however, the Court does not determine whether injunctive relief otherwise 
would be warranted and does not grant any injunctive relief. 

13. The Court reserves jurisdiction for the purpose of enabling 
any of the parties to this proceeding, or any person chat! missy be or may 
hereafter become bound in whole or in part by this Judgment, to apply to 
this Court at any time for such further orders as may be necessary or 


appropriate for the construction, carrying out or enforcement of this 


Judgment. 


Dated: April 26, 1966 
/s/ Alexander Héltzoff 


United States District Judge 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,158 : September Term, 1966 


Order of Railway Conductors and Brakemen, 
Appellant, 
ve 
The Akron & Barberton Belt Railroad Company, et al., 


Appellees, 
No. 20,191 


The Akron & Barberton Belt Railroad Company, et al., 


Appellants, 
United States Court of 3 


ve for the District cf Columbia Sucu't 


Order of Railway Conductors and Brakemen, FILED JUN1 1967 


Appellee. 


REPLY OF ORC&B TO PETITION FOR REHEARING FILED BY THE 
AKRON _& BARBERTON BELT RAILROAD COMPANY, ET AL 


The carriers have petitioned for rehearing, and 
requested supplemental rulings, in five numbered paragraphs. 
We will respond, using the same numbers, 

1. The rules in effect followi the expiration of 


the Award. The carriers urge the Court to hold that the 


procedures of the Award can continue to be utilized, after the 


expiration of the effective period of the Award, to abolish 


1/ 


additional trainmen positions. —~ This contention has previously 
been rejected by the District Court, and by this Gaucen It was 
never seriously advanced by the carriers before ye District 
Court. It was not included as an issue in their complaint for 
declaratory judgment, and was not mentioned except: in a casual 
backhanded manner in paragraph 23 of the eonsiainnl (ace. Pe 21). 
At oral argument below, the District Judge found fr impossible 
to believe that the carriers urged any such consequence of the 
termination of the effective period of the Award. whee counsel 
for the Brotherhoods undertook to argue the point, ‘the Court 
said: 


"The Court...I didn't understand Mr. Shea 
to make any such contention, 


Mr. Kramer: If you read his brief I 
assume you will see that he does. 


i/ The carriers represent to the Court (p. 4) that ".. the 
ORC&B, unlike the BRT and SUNA, agreed with the carriers 
that if any part of Award 282 continued to apply after 
the expiration date, all of it did so (including) the 
procedures established by Parts A, B, and C of Section 
III...". This is completely untrue, Whether or not 
the “interim work rules" survive the termination of the 
Award, we have never contended, or conceded, that the 
procedures continue to survive, 


The Court 
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The Court: Gentlemen, I looked at both 
of your briefs, 


Mr. Kramer: He keeps talking about rules 
and procedures remain in effect, 


The Court: Well, you needn't put up this 
man of straw and take time to knock him down 
because if any such contention is made by the 
carriers, and I didn's understand it was, it 
would receive very short shrift from me. 


Mr. Kramer: I didn't put up the straw, 
Your Honor, it was there for me. 


The Court: Whether you did or not, I 
just suggest that you would be wasting your 
effort to try to knock down the man of straw, 
whoever put it up, because if such a con~ 
tention is seriously advanced, as I say, it would 
receive very short shrift from me." (J A. in 
No. 20,132, pp. 146-147). 


then inquired of counsel for the carriers: 


“The Court...But I want to make it clear, 
I want, to clarify my own thinking. The award 
having terminated, you do not contend, do you, 
that additional affirmative steps can be taken 
under it or initiated under it? 


Let me give you that specific illustration, 
There is a large group of firemen who have had 
between two and ten years' tenure, Under the 
award they could be offered comparable jobs and 
if they refused them, they could be discharged 
with severance pay. -If they accepted the 
comparable job they had a five-year guarantee, 


Now, suppose there are still firemen left 


‘in that group. You do not contend that even 


after the award terminated they could be 
offered comparable jobs, do you? 


I didn't think you did, but-—- 
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Mr. Shea: Well, I certainly didn't argue 
this in the argument which I made fedey 


The Court: No, you didn't. 


‘Mr, Shea: And I don't want to urge that 
on the Court this morning. 


The Court: I wouldn't be inclined ‘to 
hold that the carriers could do that, because 
otherwise it would be like saying that the 
award is at an end but you can still act under 
it. 


Now the suggestion that the award created 
a new plateau, a new jumping off place from 
which steps under the Railway Labor Act can be 
taken, is a different proposition, 


Mr. Shea: Yes; that is the thing that BE 
am primarily urging here this morning."  (J.A, 
in No, 20,152, pp. 147-148). 


Now the argument that the "procedures"of the Award’ continue to 


survive, which was never expressed as an issue in the pleadings 
of the case, and which the carriers disavowed as an issue in 
oral argument before the District Court, has become a major 
issue on petition for rehearing of the decision of this Court, 
We do not know whether the late assertion of this contention 
results from a belated realization of its importance, or whether 
the carriers thought that the casual reference in the complaint 
to “further invoking the procedures" would glide past the Court 


and opposing counsel, and its significance not be realized until 
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after a decree had been entered. In any event, the carriers' 
present argument is based on nothing but the Syllogistic 
reasoning that if the physical situation existing between the 
parties at the end of the effective period of the Award must 
continue to be observed, ergo, the Award itself and the right 
to take further affirmative steps under it also necessarily 
survives, There is no necessity whatever for this conclusion, 
There is a great difference between the continuation of the 
physical situation, or condition, created by an expired agree- 
ment, and the continued life of an expired agreement. The 
decision of this Court, and the decision of the Second Circuit 


in Manning, hold only that the physical position of the parties 


at the expiration of the life of an agreement is "frozen" until 


lawfully altered, This is completely different than a holding 
that an expired agreement itself continues in full vitality 
after its expiration. Neither the decision of this Court, nor 
the decision of the Second Cireuit in Manning, requires this 
absurd result. 
This is especially true in this case, where the 

physical situation existing between the parties on January 24, 
1966, did not result from any voluntary agreement between them, 


but resulted from compulsory arbitration imposed by law, with the 
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express stipulation that steps could be taken under it only for 
a two-year period. The legislative history of Public Law 88-108 
shows clearly that the Congress thought that it was imposing on 
the parties “interim work rules" which would remain in effect 
for no more than two years and that, as Secretary Wirtz 
described it "the interim rule would at that Baan no longer be 
effective." The law Specifically provided that the Award of the 
Arbitration Board "shall continue in force" for is Wise than two 


years, and the Board repeated this in its Award, The Supreme 


Court so described the effect of the Award in B.L,E. v. Chicago, 


R,I.&P,. R,CO,, 382 U.S. 42 3 (1966). Respectfully, the labor 
organizations believe that the present decision of the Court 
contravenes the intent of Congress, and the clear language of 
the law and of the Award, by its holding that the “interim work 
rules" continue to have validity after the end of the two-year 
period, The imposition of a two-year limitation in both the 
law and the Award must have been intended to have some meaning, 
If the Court were now to hold, as urged by the carriers, that 
the Award itself continues to live after the expiration of its 
two-year period, and that affirmative action may continue to be 
_ taken under it, the two-year limitation imposed by. te Congress 
and by Arbitration Board No. 282 would cease to have any meaning 


whatever. 


7a 


The construction urged by the carriers, that they have 
the right to continue to abolish crew positions under the guide- 
lines of the Award indefinitely into the future, would turn a 
temporary measure into a permanent one, would subvert the intent 
of Congress, would supersede the provisions and procedures of 
the Railway Labor Act with respect to the settlement of "major" 
disputes, and would permanently subject such disputes to final 
and binding arbitration. It would defeat the understanding and 
intentions of the President, the Congress, the Supreme Court, and 
of the Arbitration Board itself. It would continue as permanent 


general law, a temporary set of rules and guidelines which were 


created only for the guidance of Special Boards of Adjustment 


which no longer exist. It is an impossible construction. 


2. The expiration of Award 282, We agree that there 


is no issue between the ORCB and the carriers with respect to 
the expiration date of the Award, as no special board proceed- 
ings were pending between these parties on June 24 or 25, 1966. 
3. Prematurity of the Section 6 notices, The 
District Court held that the Section 6 notices served by the 
ORCB during the two-year period of effectiveness of the Award 
were premature but were not invalid. This Court affirmed saying 


“we agree that these notices were premature." We have submitted 


a proposed judgment, in the language of the District Court, The 
carriers have submitted an opposing proposed judgment which would 
provide that the notices were invalid, null and voids They also 
seek a rehearing, or supplemental ruling, on the ground that "we 
assume that the Court intended to so hold." However, the 
carriers add that "...we have no fundamental giartel with the 
view of Judge Holtzoff (J.A. 51) that ‘it would be a futile 
gesture...to require the parties to serve new notices.' " And 
further, "...we agree, of course, with the Court's ultimate 
decision as to the notices served by the ORC&B." ‘These state- 
ments leave us in doubt as to the carriers’ purpose in raising 


this point. Taking the carriers at their word that they have no 


fundamental quarrel with the decision of the Court below, we urge 


that the proposed judgment submitted by the ORCB, which repeats 
the holding and language of the Court below be adopted by this 
Court. 

4. The carriers subject to PL 88-108 and the Award, 
We have previously requested the Court to make a supplemental 
xuling on the question whether the eight carriers comprising the 
Southern Railway System were proper parties plaintiff to the case, 


The carriers now state "...we have no objection to a supplemental 


ruling upon this issue if one is requested by the ORCsB," 


5. The Norris-LaGuardia Act. We have requested a 
supplemental ruling as to the applicability of the Norris- 
LaGuardia Act between the parties to this cause. The carriers 
state that they see no reason for a supplemental ruling, as the 
Court has decided the question in its opinion in BLF&® v. Bangor 
and Aroostook Railroad Company, No. 20,316. We respectfully dis- 
agree. In No. 20,316, the Court held only that Section 4 of the 
Norris-LaGuardia Act, which provides that no court of the United 
States shall have jurisdiction to issue any restraining order or 
temporary or permanent injunction, in any case growing out of a 
labor dispute, to prohibit any person or persons from ceasing or 
refusing to perform work, is not applicable to temporary restrain- 
ing orders, as opposed to the issuance of preliminary or perma- 
nent injunctions. The complaint against the ORCB sought a 
temporary and permanent injunction restraining the members of 
the ORCB from ceasing or refusing to perform work for the plain- 
tiffs. Although the District Court did not enter an injunction, 
it held that plaintiffs were entitled to one, and reserved 
jurisdiction for the purpose of entering an injunction should the 
members of the Brotherhood refuse to perform work for the plain- 


tiffs. The Brotherhood and its members now live under the 


" suspended sword of this decree, The parties are in need of a 


ruling from this Court whether Section 4 of the Norris-LaGuardia 
Act bars the issuance of such an injunction, and also whether 
Section 8 bars an injunction in this case Beendee BE the carriers' 
refusal to bargain over the Section 6 notices served by the orcs. 2/ 
The Court's decision in No. 20,316 did not decide ‘any of this. 

6. What "rules" were created or continued by Board 
No, 282? This Court said, correctly, that "It (the Board) ruled 
that no change in crew consist be made except pursuant to the 
Award." (Opinion, p. 12.) The carriers now ask that this state- 
ment be altered by the addition of the word "rules" so that the 
Court's holding would be "It ruled that no change in crew consist 


rules be made except pursuant to the Award." The: addition of a 


single word might appear to be trifling. But in fact it raises 


an issue of transcendent importance, Although the carriers urge 


this change of ruling under the guise of objections to the ORCB 


2/ This Court has held that the carriers had no legal obligation 
to bargain concerning these proposals during the life of the 
Award. But Section 8 bars an injunction in favor of a party 
“who has failed to make every reasonable effort to settle 
such dispute," and the Supreme Court has held ‘that this bars 
an injunction in favor of a carrier that has refused to 
bargain even though not required to do so by law. B,R,T, v. 


Toledo, P, & W, R, Co,, 321 U.S. 50 (1944). 


proposed judgment (pp. 19-22), we think that in fact it is the 
carriers' most significant and important request for a rehearing. 
We think it appropriate to enlighten the Court as to the 
implications of this proposal. 

Before the commencement of the present dispute in 1959, 
the subject of crew consist was governed by a multitude of local 
rules, varying between railroads, between divisions, and between 
trains. Some were written, some were local oral understandings, 
and in some instances they existed only by custom or practice. 

The Presidential Railroad Commission found that there were 122,910 


brakemen and 34,401 conductors involved in this dispute (p. 27), 


but did not ascertain how many of these were governed by written 


crew consist agreements, or by oral agreements or by custom or 
practice. We believe that the subject of crew consist was 
governed by express written agreement in only a minority of 
situations, But the total effect of all of this was that crew 
consist rules existed, in one manner or another, on most, if not 
all, of the nations's major railroads. On this subject the 
Presidential Railroad Commission said: 

“Unlike the situation with respect to the 1937 

National Diesel Agreement relating to the use 


of firemen on diesel locomotives, there exists 
no ‘national rule' with respect to other aspects 
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of the consist of crews in train and engine 
service. There is, instead, a complex of 
rules, some systemwide and some local; there 
are so-called 'practices', which in many 
instances have the effect of rules; there 
are laws and regulations in some States; and 
there are some situations, involving a | 
relatively few carriers, in which there sare 
no rules or practices, with the result that 
these carriers, unless subject to State laws 
or regulations are technically free to make 
their own determinations of crew consist." 
(p. 54). 


And Arbitration Board No, 282 described the situation as follows: 


"It has been explained earlier in this opinion 
that the size of road and yard crews in ‘other 
than engine service has never been the subject 
of a national rule in the railroad industry. 
The consist of these crews, involving primarily 
helpers and road brakemen, has been determined 
generally by local rules, practices, state full 
crew laws, or regulations issued by State Public 
Utility Commissions, Only a relatively few 
carriers are unrestricted in determining the 
size of crews, and it is doubtful if even they 
have complete freedom to change crew size as 
they wish." (54 LRRM 34) 


In 1959, the carriers served their Section 6 notices, 


proposing to abolish all "agreements, rules, regulations, 


interpretations, and practices, however established, ...which 
require the employment or use of a stipulated number of trainmen 
-.-". This was rejected by the Presidential Railroad Commission 


which said (p. 58): 
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"In this industry, whatever may be said of 
others, the employees have a legitimate 
collective bargaining interest in the matter 

of crew consist, and it is our view that the 
collective bargaining process should remain 

the basic method for resolving disputes con- 
cerning this matter....it is obvious from 

the foregoing that we do not consider that 

the Carriers should have the unlimited 5 
discretion which their proposals contemplate." 


It was also rejected by Arbitration Board No. 282. 
neutral members said: 


"It may well be, as the carriers argue, that 
a rule giving management the absolute 
Giscretion to determine the consist of crews 
would be selfpolicing, and that the mainte=- 
nance of safe and fast service, essential to 
economic survival, would be a safeguard 
against abuse of its discretionary powers. 
The employees involved, however, are entitled 
to more protection than is afforded by these 
assurances of good-faith. They have a 
legitimate interest in workload and in safety, 
and this interest must be given due consid- 
eration under the Joint Resolution. For this 
reason alone it is doubtful if a ruling 
favoring the carriers would constitute 
adequate compliance with the statute creating 
this Board." (54 LRRM 35) 


In Section 1 of Public Law 88-108, the Congress pro- 
hibited the carriers from taking any action pursuant to their 
notices of 1959, and Arbitration Board No. 282, in Section I of 
its Award, held that the notices were "denied". Yet the rail- 
roads, through the medium of this litigation have persistently 
attempted to make their notices effective. They have done so 


by two means: 
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(a) As to all crew consist rules, wnetner established 
by agreement or by practice, the carriers continue to urge that 
they have expired because of the carriers' 1959 notices. This 
position, articulated at length in the Court below, and at pp. 14- 
16 of the carriers’ brief in No. 20,152, is that the carriers' 
Section 6 notices had proceeded through all of the steps required 
by the Railway Labor Act and that "the carriers have been free 
since June 12,.1963, to abolish the rules which the unions now 
contend must be applied..."; that "Apart from P.L. 88-108, 


consequently, there is no basis for a contention that the rail- 


roads are now required to apply the old rules"; that "P.L. 88-108 


did reimpose upon the railroads,for alimited periods the obliga- 
tion to restore and observe the rules in effect prior to. 
November 2, 1969"; but that P.L. 88-108 expired 180 days after 
the date of its enactment, and that “hence, any obligation 
imposed upon the railroads by Section 1 to observe the old rules 
terminated February 24, 1964, at the latest, aston insofar as 
those rules were adopted or continued in effect by the Award or 
by agreement." 

(b) As an alternative string to its bow, the carriers 
take the position that no crew consist "rule" is ever established 


by practice, but in such situations the "practice" ' created is that 
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the carrier has unilateral discretion to establish whatever crew 
consist it pleases. All present crew consists have now existed 
unchanged since January 25, 1964, a period of more than three 
years, and this would appear to be a sufficient duration to 
constitute a “practice”, An extreme example of the carriers' 
contention to the contrary will be found in Spokane, Portland 

and Seattle Railroad Company v. ORCB, No. 2528-66, D.C.D.c. 

. There the subject of crew consist on the plaintiff railroad had 
been governed since 1911 in the State of Washington and since 
1913 in the State of Oregon, by state full crew laws. When 
these laws were repealed in 1966, the carrier immediately 
commenced reducing crews and maintained to the Court below that 
there was no "practice" with respect to crew consist, although 
the consist had remained unchanged for over 50 years. 

Thus, by these maneuvers, the carriers seek to achieve 
their aim of a complete elimination of all crew consist rules, 
as proposed in their 1959 notices, even though this was rejected 
by every board and commission which considered the matter, by 
the Congress, and by the Award of Arbitration Board No. 282, 


The railroads now propose that this Court hold that 


Arbitration Board No. 282 only required the continuance of crew 
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consist "rules" which existed on the effective date of the Award. 
This must be understood in the light of the railroads' position 
that there were no effective "rules" on that ates The carriers 
argue that Arbitration Board No. 282 held that “no change shall 


be made in the scope or application of rules...which require a 


stipulated number of trainmen." This quotation omits significant 


language. What the Board actually held was that: 
"No change shall be made in the scope or 


application of rules in effect immediately 
prior to the effective date of this Award, 


whether established by agreement, interpre- 


tation, or practice, which require a 
stipulated number of trainmen..." (emphasis 


added). 

The question for this Court is whether the words 
“whether established by agreement, interpretation, or practice" 
were intended as words of limitation, or words eXpressing all- 
inclusiveness, To the carriers, this language means “some crew 
consists may not be altered for the time being--those established 
by express or implied agreement." To us the Board meant "no 
present crew consist can be altered for the time being--no matter 
how established." The answer to this dispute may be found in the 
opinion of the neutral members. The neutral members referred to 
the mandate of Congress in the Joint Resolution that the Board 


give due consideration"to those matters on which the parties were 


in tentative agreement: and then said: 
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"It is unnecessary to describe in detail 
the changes in positions of the respective 
parties as bargaining continued during the 
summer months. During the summer months both 
parties had accepted the general approach 
recommended by the Emergency Board, and by 
August 2, 1963, were bargaining within the 
following framework of an agreement: (1) the 
remanding of the crew consist issue to the 
local! properties for negotiations; (2) the 
adoption of a provisional rule pending agreement 
at the local level; (3) acceptance of the 
principle that the rule would provide an 
opportunity for review of, and possible 
changes in, the consist of crews in some 


classes of service, and would foreclose review 
and_ change in other classes of service, 


Tentative agreement was reached on 
substantive matters to be included in a final 
settlement. It was agreed that all situations 
other than those involving a crew consist of 
one conductor (foreman) and two brakemen 
(helpers) would be reviewable. So-called ‘one- 


and-two' situations would remain unchanged. 


eoee 


Except for minor modifications, our 
award reflects each one of these tentative 
agreements, both in matters of approach and 
in matters of substance....We have adopted 
them in our award because they are con- 
sistent with our understanding of the merits 
of the issue on the basis of the record be- 
fore us, 


Whether the vaguely-defined ‘secondary 
main lines' and main line road service 
protected by automatic block signals, CTC, 
or other automatic control equipment, should 
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be treated similarly is a more difficult 


problem. We have concluded that review and 
change on these assignments should be limited 


to consist of crews that involve more or less 
than two trainmen, and that rules of practice 
requiring two trainmen should remain unchang- 


ed for the duration of the Board's award, 


There are several reasons for this con- 
clusion. The first is the practical consid- 
eration of controlling the number of potential 
cases to be heard by the special boards of 
adjustment during the life of this award. 

Although the number of jobs subject to review 

is likely to be a relatively small percentage 

of the total train service jobs, and although 

it is expected that the guidelines will yield 

a substantial number of negotiated settlements, 
nevertheless the arbitration burden could be 
considerable. As a result of the evidence 
submitted, we are also of the opinion that the 
justification for downward deviation from the 
‘one-and-two' consist in the over-the-road 
operations was less convincing. Finally, with 
respect to the category of secondary main lines, 

at no time did that classification become mean- 
ingful to us, The definition submitted by the 
carriers was ambiguous, and there was no testimony 
or evidence to show that secondary main lines, as 
such, involved a serious overmanning problem, In 
denying the review of present one-and-two situations 
in these categories of road service, we are not saying 
that no overmanning or undermanning exists. We are 
saying only that, for the reasons indicated, it 


would be wiser to maintain the status quo during 


the effective period of this award." (54: LRRM 
36-38, emphasis added.) 


Thus, we think it clear that the Board intended to’ "maintain the 


status quo" of all "present one-and--two situations." All crews 


of more or less than two trainmen could be. altered only by agree- 


ment, or by the award of a special board of adjustment. 
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Such intention is reinforced by the requirement which 
Congress placed on the Board that its Award shall "constitute 
a complete and final disposition" of the crew consist issue. A 
Gecision which disposed of the issue only as to some crews on 
some railroads, but not as to others, would not of course have 
been a "complete and final disposition" of the controversy. 

Indeed, when the Award was later challenged in this 
District on the ground that it was not a "complete and final 


disposition" of the issue, the Award was sustained by this 


construction: 


"What the Board did was to bar any changes 
for the time being and to prescribe a definite 


formula and a group of conerete principles to 
govern the determination of numerous disputes 
that were bound to arise in the future as to 

the composition of train crews on individual 

trains. 


The Board complied with the spirit of the 
statute by providing, first, that there 


should be no change for the time being in 
the composition of any train crew, by 


prescribing specific formulae and principles 
for guidance in the determination of any 
requested modification; and creating a 
decentralized local machinery for adjudicat- 
ing disputes as to any proposed change. 

This decision must be deemed a final dispo- 
sition and solution of this problem." 
(Brotherhood of Locomotive Firemen v. CB, & 
Q.R,R,, 225 F. Supp,ll, affa. 118 App. D.c. 
100, 331 F.2d 1020, cert. den. 377 U.S. 918, 
emphasis added) , 
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It is clear from its decision herein that this Court 


also hopes that this dispute may now be laid to rest, and that 
the carriers and unions will implement the Award in harmony. 
This result will ensue if the Award was, indeed, a complete and 
final disposition of the issue, But if this Court holds only 


that all prior rules have been wiped out, that some new, unknown 


"rule" was established by Arbitration Board No. 282 for some crews 
but not for others, and that the effectiveness or application of 

the new "rule" is a matter for individual litigation and controversy 
with respect to every crew on every train in the nation, then the 


Award and the decision of this Court are not the end, but the 


H . 3 
starting point, of enduring controversy. 2/ 


| 


An example of the consequences of the carriers'con- 


tention will be found in the decree of the Court below, It 


3/ We recognize that there will inevitably remain a few unusual 
situations in which the size of a crew fluctuated at the 
time of effectiveness of the Award, and that a legitimate 
dispute may exist as to the consist of such crews, 
Arbitration Board No. 282 ruled that such disputes should 
be submitted to the National Railroad Adjustment Board. 

We construe the holding of another panel in B,R,T, v, 
Chicago, Milwaukee, St, Paul and Pacific R,R, Co,, No. 19867 
etc., May 19, 1967, to do no more than approve this inter- 
pretation for such unusual cases, But, all stabilized crew 
consists, we suggest, were frozen for the duration of the 
Award and, under the decision of this Court, must continue 
to be maintained until lawfully changed. 


ruled only that agreements made under the Award, and the awards 
of special boards of adjustment, continue in force after the 
termination of the Award. The decree of the Court was silent as 
to continuation of the Award as to all other trainmen, This must 
be viewed in light of the fact that 123,000 trainmen were affected 
by the Award, but only 7,574 were affected by agreements or special 
board awards, Such a ruling certainly is not a "complete and final 
disposition" of the controversy. What the carriers really seek is 
an adjudication that actions taken under the Award, by which they 
eliminated 7,574 positions, continue in force and must be observed, 
but that the Award itself, which “froze" all other crew consists, 
does not, and that as to all but a few trainmen the purpose of 
the carriers’ 1959 notices has been achieved, despite the fact 
that their notices were suspended by the Congress, and denied by 
the Board, 

Thus, the one-word addition to the decision of this 
Court sought by the carriers is a matter of the most serious 
import, intended to undermine the entire Award, and to create a 
vast “no-man's land", except as to those few situations were a 
"rule" favorable to the carriers was created during the two-year 


period of the Award by agreement or award of a special board of 


adjustment. What the carriers seek is an adjudication that the 


portions of the Award favorable to them survive, and that portions 
unfavorable to them do not, or at least are left andedaded', This 
would leave the vast majority of trainmen subject to a carrier 
claim of right to determine crew consist as a mattér of unlimited 
managerial discretion, which Arbitration Board No. 282 specifically 
rejected, The carriers' proposal should not be adopted. 

We do not respond herein to those portions of the 


carriers' memorandum of May 22, which comment upon'their proposed 


forms of judgment, or on the proposed judgment submitted by the 


ORCB, as we do not understand the Court's decision in this cause 
to contemplate such further filings, 


Respectfully submitted, 


June 1, 1967 vE 4 | 
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James D, Hill 

Attorney for the Order of 
Railway Conductors and 
Brakemen 
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